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AROUND THE WORLD







THE STATE OF STATELESSNESS
IN THE WORLD IN 2020

INTRODUCTION

Every three years, we publish our flagship “World’s Stateless” report, reflecting on
the state of statelessness and the right to nationality from the helicopter view of our
global engagement on the issue. This edition coincides with the start of a new decade
and follows closely on the heels of the mid-way point of the UNHCR-led #IBelong
campaign to end statelessness by 2024, which was marked with a high-level event in
Geneva in October 2019. This makes the question of where we stand today and
what we can expect from tomorrow more salient. Here we offer some overall
observations on the state of statelessness in the world in 2020.

&& Othering is on the rise around the world.
Linked to the rise of nationalism, it is among the
most pressing problems of the 21st century.”

Laetitia van den Assum
Former ambassador of the Netherlands
and former member of the Rakhine Advisory Commission

CITIZENSHIP UNDER THREAT

Where once the phenomenon of statelessness may have felt like a finite issue for
which the trajectory would be one of (stop-and-start) progress, ultimately heading
towards the reduction of cases, this world view has been distinctly disrupted by
developments that have unfurled even since our last World’s Stateless report was
published in January 2017. The past three years have been dominated by ‘crisis’
and the uncomfortable dawning realisation that citizenship is under threat in ways
not seen for generations — prompting the thematic focus of this World’s Stateless
report on deprivation of nationality, to which Part 2 is entirely dedicated.

At the centre of this picture is the deep deterioration of the situation of the Rohingya
community in Myanmar, who endured large-scale atrocity crimes in August 2017,
leading to well-founded allegations of crimes against humanity and genocide being
levelled against Myanmar; and the mass disenfranchisement of 1.9 million people
in Assam, India, in August 2019. Beyond the headlines, other stateless communities
that are fighting for recognition and rights have also experienced regression of their
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position in society, such as in the Dominican Republic, or felt the consequences of
shrinking democratic space, with harsh crackdowns on protest in Kuwait and
elsewhere. Meanwhile, people whose belonging was not previously questioned have
had their citizenship status challenged — including under the United States’
‘denationalisation taskforce’ and as came to light in the UK’s “Windrush scandal’.

The securitisation and instrumentalisation of citizenship policy has led to a wider
resurgence of denationalisation, with national security or counter-terrorism
arguments offered as justification for its use against so-called ‘foreign fighters’ by
several countries including the UK, Australia, the Netherlands, Belgium and
Denmark. The political use of individual denationalisation has also made a worrying
comeback, with human rights defenders, journalists and political opponents being
silenced or side-lined through (the threat of) deprivation of nationality across
numerous countries including Bahrain, Azerbaijan, Turkey and Tanzania. We also
stand at the beginning of a new era of ‘digital identity’, in which sophisticated
biometric technology is increasingly being embraced as the go-to tool for
authenticating identity and promoting inclusion. But the first cracks are already
starting to appear in places like Kenya where for some parts of the population the
new system only brings a new form of exclusion. This is not to mention the
continuing need to address the long-standing root causes of statelessness and ensure
that appropriate remedies and reparations are achieved for protracted cases around
the world.

All of these challenges, and more, were the subject of scrutiny and debate during
ISI’s World Conference on Statelessness in June 2019, which brought together 300
advocates, activists, academics, artists and other stakeholders from over 60
countries, for three days of debate, information sharing and networking. Taken
together, five of the key takeaways from this global, interdisciplinary gathering
capture the global picture well in this regard, offering a synopsis of where further
action is needed:!

o Key takeaway 1: “Discrimination and the intersection of multiple discrimination are
the real drivers of state policies, legislation and practices that cause and perpetuate
statelessness. Racism, xenophobia, patriarchy and the other underlying causes of
discrimination therefore lie at the root of most statelessness, and the enduring exclusion and
disadvantage of stateless people and communities. Collectively, these are the biggest
obstacles to tackling statelessness and can only be overcome through a joined-up and multi-
sectoral response that takes its lead from stateless people.”

!'The full report of ISI’s World Conference on Statelessness (2019) is available at
https://files.institutesi.org/World Conference on_Statelessness Report 2019.pdf. Note that this report includes
six further “key takeaways” from the conference that relate to what type of action is needed to provide an
appropriate and effective response to statelessness.




THE STATE OF STATELESSNESS IN THE WORLD IN 2020. INTRODUCTION

o Key takeaway 2: “The arbitrary deprivation of nationality of the Rohingya, their
statelessness, denial of legal status and protection, and the exclusion and marginalisation
they have endured for decades are all contributing factors towards the persecution and
genocide of this community. There is no sustainable way forward from this crists that does
not wnclude the protection of the right to nationality and ending the statelessness of the
Rohingya.”

o Key takeaway 3: “7he unfolding crisis in Assam, which has led to almost two million
people being deprived of their Indian nationality, the displacement caused by the Syria
conflict and Venezuela crisis, the continued disenfranchisement of Domanicans of Haitian
origin, the endurance of gender discriminatory nationality laws in a quarter of the world’s
countries, are all demonstrative of the persistence and indeed escalation of statelessness and
uts impacts around the world. These big issues require bold, innovative and commutled
responses.”

o Key takeaway 4: 1 recognition and promotion of every child’s right to a nationality
us cructal and must be prioritised by both the human rights and development sectors. Special
emphasis and greater urgency must be placed on addressing intergenerational statelessness
and protecting the right to a nationality of the children of stateless parents, to break the
cycle of exclusion.”

o Key takeaway 5: “Nationality deprivation is a discriminatory and arbitrary practice
violating international norms. The increasing use of this measure by States in the name of
(inter)national security, in spite of the mounting evidence that it does not advance security
and may even be counterproductive, undermines citizenship as a core democratic institution
and 1s negatwely impacting any advances made internationally to address statelessness.”

THE NUMBERS QUESTION

A central question that is raised time and again, but still eludes an easy or fully
satisfying answer 1s: how many people are actually stateless in the world today? Measuring
statelessness 1s methodologically complicated and in some contexts also politically
charged,? which means that this is simply not a straight-forward matter. For many
years, UNHCR estimated the number of stateless persons worldwide to be “at least
10 million”,3 but the most recent Global Trends report (published in June 2019) does
not give a more specific estimate for the total global stateless population other than

2 See Institute on Statelessness and Inclusion, ‘Counting the world’s stateless: reflections on statistical reporting on
statelessness’ in UNHCR Statistical Yearbook 2013 (2014) available at: http://www.unhcr.org/54cf99f29.pdf

3 See UNHCR’s annual “Global Trends” reports published from 2013-2018, available at
https://www.unhcr.org/search?comid=56b079c44&&cid=49aca93aba&tags=globaltrends.
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that it is “in the millions”.* This report collates data covering 78 countries,
accounting for 3.9 million stateless people, but acknowledges that the “true global
figure” is significantly higher, given the enduring gaps in statistical reporting.’

We explored the challenges involved in capturing, collating and reporting global
statelessness data in detail in the first edition of our World’s Stateless report,
published in 2014.6 We concluded this study, with the estimate that the total figure
for the number of people living without a nationality in the world to be at least 15
million.” Since then, the number of cases of statelessness globally that were reported
annually as solved, has been matched or outpaced by the estimated number of
children who are born without a nationality each year due to inherited statelessness.?
As such, in ISI’s latest statistical analysis update (July 2019), we observed that “there
have, to date, been no developments on such a scale to suggest that there has since
been any major global shift in these aggregate numbers and ISI continues to use the
estimate of at least 15 million to indicate how many people it understands to be
stateless globally, drawing on existing statistical information”.9 This was prior to the
publication of the final version of the Assam National Register of Citizens (NRC) in
Assam, India, on 31 August 2019. A total of 1,906,657 residents — approximately
6% of the population of Assam — were excluded from this list, pushing them to the
brink of statelessness.l0 At the time of writing however, the full and lasting
ramifications of this situation were not clear, including because appeals processes
were ongoing. This means that it is too early to judge the exact impact in statistical
terms of the situation in Assam and therefore too early to readjust the overall global
estimate. What is unmistakable is that in the current global climate in which
citizenship is increasingly under threat, there is an acute risk that the number of
people affected by statelessness will grow further.

*UNHCR, Global Trends: Forced displacement in 2018 (2019) available at
https://www.unhcr.org/globaltrends2018/. Complete country-by-country data on persons under UNHCR’s
statelessness mandate is found in “Table 77, available at https://www.unhcr.org/statistics/ 18-WRD-table-7.xls.
> Ibid. Note that “improve quantitative and qualitative data on stateless populations” is Action 10 of the UNHCR
Global Action Plan to End Statelessness 2014-2024 (2014) available at
https://www.refworld.org/docid/545b47d64.html.

6 Institute on Statelessness and Inclusion, The World’s Stateless (2014) available at

https:/ /files.institutesi.org/worldsstateless.pdf.

7 Ibid. This figure was based on a review of UNHCR s statistical reporting, supplementary and alternative data
sources. It attempts to account also for stateless people who are displaced (refugees and IDPs) — generally included
in UNHCR data on displaced populations — as well as Palestinian refugees who are affected by statelessness.

8 See Institute on Statelessness and Inclusion, Statelessness in numbers: 2017 and 2018, available at
https://files.institutesi.org/ISI Statistics Analysis 2017.pdf and

https://files.institutesi.org/ISI statistics analysis 2018.pdf.

9 Institute on Statelessness and Inclusion, Statelessness in numbers: 2019. An overview and analysts of global statistics (July
2019) available at https://files.institutesi.org/IST statistics analysis 2019.pdf.

10 See for a synopsis of the background to and publication of the NRC in Assam, Joint Statement: 125 Civil Society
Organisations condemn the exclusion of 1.9 million people from the Assam NRC and call for urgent action to protect everyone’s right to
a nationality (September 2019) available at https://files.institutesi.org/ cso-joint-statement-on-assam-nrc.pdf. A
further discussion of the situation in Assam can also be found in Part 2 of this report.
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In spite of the evidently global scope and far-reaching ramifications of the issue, as
set out above, the absence of more comprehensive and reliable data can cause
difficulties. It may lead to situations in which key decision-makers or influencers
disengage with the issue because, without an estimate for the number of people
affected, they are unpersuaded by its urgency or lack confidence that they fully grasp
what the situation is. Monitoring and showing progress, or regression, is also
hampered when statistical information is unavailable, incomplete or unreliable.
Moreover, a detailed internal review of the sources and methods used to produce
UNHCR’s annual population statistics on statelessness, published in October 2019,
commented on the “disjointed and inconsistent” nature of this data reporting, which
relies on records that “can be inaccurate, contradictory or disorganised”.!! This
evaluation concludes that “the joint effort of member states, international
community and technical experts will be needed to obtain valid and reliable
estimates for the global number of stateless persons for the very first time”.12

A sub-group on ‘data’ that can coordinate such efforts to improve global and
county-level estimates of the number of stateless persons has now been established
under the auspices of the UN’s Inter-Agency Working Group on Statelessness, as
well as a Technical Advisory Group to offer methodological guidance. However,
even as these initiatives advance, the numbers question is likely to remain complex
and contested. Exploring alternative ways of thinking and communicating about the
scale of statelessness and innovating the use of numbers could therefore be
warranted. What figures do we have? How do we use the absence of data as data?
What numbers actually matter to stateless individuals and communities themselves
and why? By reflecting more freely on the numbers question, we may reach new
insights about the global phenomenon of statelessness and how to tackle it. If we
understand statelessness as fundamentally a human rights issue — the most extreme
violation of the right to a nationality — then even if the scale of the problem is a
relevant consideration, the issue at its core is about the depravation of individual
rights. It can therefore be a mistake to place too much emphasis on numbers, and
instead, pursuing a more qualitative approach is equally, if not more, important.

“l feel a sense of more belonging”

Parsu Sharma-Luital,
formerly stateless activist from Bhutan
at the ISI World Conference on Statelessness in 2019

11 L. Chen, P. Nahmias, S. Steinmuller, UNHCR Statistical Reporting on Statelessness’, UNHCR Statistical
Technical Series: 2019/1 (October 2019) p.11-12, available at
https://www.unhcr.org/statistics/unhcrstats/5d9e 182¢7 /unhcr-statistical-reporting-statelessness.html.

12 Emphasis added. Ibid, p. 13.
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TURNING MOMENTUM INTO MOVEMENT

While statelessness remains hard to measure in 2020 and the challenges that
confront us seem only to be mounting, there is also greater recognition of the
importance of strengthening our capacities, resources and collaboration, to respond
in more strategic, effective and sustainable ways. Statelessness is not the “forgotten’!3
issue that it once was, it is no longer absent from the international agenda, nor is it
a cause that lacks champions. We have already come to take for granted that UN
and regional human rights bodies pay regular attention to the right to a nationality
and the rights of stateless people — and the next section of this report explores what
this engagement looks like in respect of the Universal Periodic Review, UN Treaty
Bodies, Special Mandate Holders and other frameworks under the Human Rights
Council, with a particular focus on new developments over the last three years. A
global framework for galvanising action by states to resolve existing cases and
prevent new ones is also now available by way of UNHCR’s #1Belong Campaign
to End Statelessness — and the essay in this section by Chief of UNHCR’s
Statelessness Section, Melanie Khanna, takes stock of the state of this campaign as
it enters the second half of its lifespan.

Importantly, stateless activists from around the world are more connected,
mobilised and heard than ever before and there is a vibrant community of civil
society actors, many of which have also joined forces to amplify their impact by
convening in regional and thematic networks. For the first time in its illustrious
history, the Nansen Refugee Award honoured the work of Azizbek Ashurov, an
advocate who has dedicated his life to addressing statelessness.!* He said of this
recognition: “T'his year’s award focuses on statelessness and this means recognition
to all people, organisations and networks in the world who contributed and continue
to make efforts to resolve one of the most pressing problems of our time. This award
1s a testament that the stateless people of the world are being heard and it is a symbol
of hope that their problems can be resolved”.15

Inter-disciplinary scholarship on statelessness is also rapidly developing to fill the
knowledge-gaps that we still contend with and new teaching and capacity building
initiatives on statelessness are sprouting up in different academic hubs. This means
that statelessness literacy is greatly enhanced across a new generation of researchers,
lawyers and policymakers. The scope and diversity of artistic work around
statelessness has also begun to emerge. The CANCELLED Arts Programme,
devised by Empathy and Risk and hosted by ISI’s World Conference on Statelessness
in June 2019, featured or archived the work of over 50 artists and cultural agents. It

13 Anténio Guterres, then U.N. High Commissioner for Refugees, in a Q&A for Time (2011) available at
http://content.time.com/time/world/article/0,8599,2090561,00.html.

1+ See further the section on Asia and the Pacific, and the country profile on Kyrgyzstan in this report.

15 From an interview with Azizbek Ashurov in Institute on Statelessness and Inclusion, Monthly Bulletin: November
2019 (2019) available at https://mailchi.mp/786624d82c4a/monthly-bulletin-november-2019.
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also showcased a number of new works that were produced especially for the
Conference through a process of co-creation by artists who were ‘matched’ by ISI
with activists, advocates and academics working in different countries and contexts
— demonstrating once more the value of interdisciplinary collaboration.

As will come to light in the regional sections of this report, over the three years since
we published the last edition of the World’s Stateless, the courts have revealed
themselves to be a particularly important actor within the wider ecosystem of
stakeholders that can influence the outcomes on statelessness. Domestic as well as
regional courts have, in some cases, become the last stalwart of the institution of
citizenship: protecting it against abuse of power, discrimination and eroding rule of
law.16 Ciourts have also helped to ensure that children’s best interests are given due
consideration in citizenship decisions affecting children and to enforce safeguards
against statelessness;!7 and asserted the need for identifying stateless persons in order
to ensure due protection of their rights.!® This fast-gathering body of jurisprudence
has served to further demarcate how states’ discretion is limited by international law
and to affirm that individuals can ‘win’ their claim to nationality. In some cases,
however, courts have failed to enforce human rights standards in the context of
disputes relating to citizenship — in particular situations of individualised
denationalisation — so there is still more work to be done.!9 At the time of writing, a
watchful eye is being kept especially on both the International Court of Justice and
the International Criminal Court in the Hague, where procedures have been
initiated in response to the grave abuses inflicted upon the Rohingya.

Also highlighted across the regional sections and country profiles in this report — as
well as in the essay by Melanie Khanna — is the potential for further progress to be
achieved in the coming 4-5 years in accordance with pledges made during
UNHCR’s High Level Segment on Statelessness in October 2019. An impressive
360 pledges were made in total: 252 by States, 70 by civil society organizations, and
38 by international and regional organisations. It is nevertheless important to note
that not all of these pledges contained concrete actions or specified a timeframe for
implementation — many were more generally descriptive. There was also an evident

16 For example, in domestic proceedings in Kenya lodged against the roll-out of the National Integrated Identity
Management System (NIIMS), as discussed in the Africa section of this report; and in regional proceedings, in
cases such as African Court on Human and Peoples’ Rights, Anudo Ochieng Anudo v. United Republic of Tanzania,
App. No. 01272015 (2018); African Committee of Experts on the Rights and Welfare of the Child, Afiican Centre of
Fustice and Peace Studies (ACFPS) and People’s Legal Aid Centre (PLACE) v the Republic of Sudan, no. 002/2018 (2018); and
ECtHR, Alpeyeva and Dzhalagoniya v. Russia (2018), Applications nos. 7549/09 and 33330/11.

17 For example, in domestic proceedings in Australia and South Africa in 2018-2019.

18 For example, in the European Court of Human Rights case of Hoti v. Croatia (2018), Application no. 63311/ 14.
19 For example, in a remarkable and concerning judgement in early 2020, the UK’s Special Immigration Appeals
Commission turned down the appeal against revocation of citizenship in the high-profile case of Shamima
Begum, even while considering that the circumstances of the case were such that “the appeal will not be fair and
effective” and acknowledging that leaving Begum stranded in al-Roj camp in Syria exposed her to conditions that
would breach the prohibition of torture, inhuman or degrading treatment under the European Convention on
Human Rights.
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divergence in the level of engagement with this process by states from different
regions of the world. While 34 countries in Africa made 146 pledges, far fewer states
participated from Europe (13), the Americas (10) and Asia and the Pacific (8, of
which 5 were from Central Asia). Only one country in the Middle East and North
Africa (Mauritania) made a pledge. Still, if all 14 pledges of law reform, 34 pledges
relating to accession to the UN statelessness conventions, 34 pledges addressing data
collection or mapping studies and other pledges on capacity building, awareness
raising and international cooperation are implemented, this would mean important
steps forward. This is especially the case for specific issues, such as addressing gender
discrimination in nationality laws, protecting the child’s right to a nationality (and
birth registration) and implementing statelessness determination procedures, which
featured strongly in the pledges made. Disappointingly, other contexts, including
situations in which citizenship has come under new or increased strain in recent
years, were not addressed in this pledging process.

Much hard work lies ahead, if we are to successfully promote the adoption,
preservation and implementation of citizenship policies that respect everyone’s right
to a nationality, combat discrimination and support inclusive societies, democracy
and the rule of law. The decade now passed has also shown us how high the stakes
are and reinforced the urgency of turning the momentum that the issue has gathered
into genuine, inclusive and effective movement. In the second half of the #IBelong
campaign and even after the decade of action it has championed comes to a close
in 2024, we must find ways to accelerate meaningful progress. This means taking a
stronger stance against situations where citizenship is under threat and holding
States accountable for the implementation of not only fresh pledges made in 2019
but the full spectrum of international obligations they already hold in terms of the
right to a nationality. We must also work to further strengthen solidarity among
actors working across the field of statelessness and take steps to ensure that global
and national advocacy on statelessness is rooted in the experiences and demands of
those directly impacted. This was also expressed in two of the further key takeaways
from ISI’s World Conference on Statelessness in 2019 that we would like to close
with here:

o Key takeaway 6: “All actors must prioritise listening to and learning from the lived
experiences of those directly affected by statelessness, including stateless children, in order
to itmagine and implement useful and sustainable actions to address statelessness and
protect the human rights of stateless persons.”

o Key takeaway 7: “If a global movement is to_flourish, it must provide a safe and equal
space for all types of actors to come together and collectively drive the issue forward. Such
a space will only begin to take shape when individuals and institutions reflect on and make
concerted efforts to address power imbalances, recognise and deal with privilege and combat
barriers to equal participation. Resources, language, freedom of movement and safety are
all very real barriers which must be recognised and confronted.”
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ADDRESSING
STATELESSNESS THROUGH
UN HUMAN RIGHTS FRAMEWORKS

The right to a nationality is a fundamental human right, and human rights are to
be enjoyed by all persons, including the stateless. Article 15 of the Universal
Declaration of Human Rights (UDHR) states that everyone has the right to a
nationality and that no one shall be arbitrarily deprived of their nationality nor
denied the right to change their nationality. The right to a nationality is also
explicitly protected under six of the core UN Human Rights Treaties:

e Article 24 (3) of the International Covenant on Civil and Political Rights
(ICCPR) states that every child has the right to acquire a nationality;

e Article 7 of the Convention on the Rights of the Child (CRC) contains the
same right, and emphasises that States Parties must ensure that no child is
stateless;

e Article 5(d)(iii) of the Convention on the Elimination of All Forms of Racial
Discrimination (CERD) guarantees the right to a nationality to everyone,
regardless of race, colour, or national or ethnic origin;

e Article 9 of the Convention on the Elimination of All Forms of
Discrimination against Women grants women equal rights with men to
acquire, change or retain their nationality, as well as with respect to the
nationality of their children;

¢ Article 18 of the Convention on the Rights of Persons with Disabilities
(CRPD); and

e Article 29 of the International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families (CMW) affirm the right
to a nationality for persons with disabilities and children of migrant workers
respectively.

In the fight against statelessness, the international human rights framework
therefore serves as an important platform upon which to place - and keep - the issue
on the agenda. This contribution looks at how the Universal Periodic Review, UN
Treaty Bodies, Special Mandate Holders and other frameworks under the Human
Rights Council have been promoting and monitoring the implementation of the
right to a nationality and the rights of stateless persons, with a particular focus on
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new developments over the last three years (i.e. since the publication of ISI’s last
World’s Stateless Report).!

UNIVERSAL PERIODIC REVIEW

The Universal Periodic Review (UPR) is a mechanism of the UN Human Rights
Council through which the human rights situation of each UN Member State is
periodically reviewed. There are three ‘sessions’ per year at which 14 States are
reviewed and a full ‘cycle’ of reviews (all UN Member States) takes 4-5 years to
complete. The UPR held its first session in April 2008. Over the first two cycles,
attention for the right to a nationality and statelessness grew. From 187 relevant
recommendations out of a total of 21,355 recommendations in the First Cycle, this
number rose to 586 out of 36,331 in the Second Cycle, with the percentage of
relevant recommendations going from 0.9% to 1.6%. Over these two cycles, 162
countries out of the 192 reviewed received at least one relevant recommendation
(84% of all States reviewed).2

The Third Cycle of the UPR started on 1 May 2017 and as of 1 January 2020, 112
countries have been reviewed in this Cycle. Together, these countries received 372
relevant recommendations out of the roughly 25,570 given thus far.? Although it is
not possible to present a full overview of the Third Cycle until all States have been
reviewed, the percentage thus far has dropped from 1.6% to 1.45%. A total of 89
out of the 112 countries reviewed at the time of writing received at least one relevant
recommendation, which still equates to four out of every five States reviewed.

Opverall, the considerable volume of relevant recommendations shows that the right
to a nationality remains on the agenda for the countries where the enjoyment of this
right is not always self-evident. Since 2017, nine countries (out of the 112) received
ten relevant recommendations or more. The Dominican Republic received most,
with a total of 23.4 This is followed by Qatar (17), South Africa (14), the Bahamas
(13), Bahrain (12), Cyprus (12), Slovenia (11), Serbia (11) and Jordan (10).5 There

! For an introduction to the various Human Rights Bodies, see:
https://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx.

2 Institute on Statelessness and Inclusion, ‘Statelessness & Human Rights: The Universal Periodic Review’ (2017),
available at http://www.institutesi.org/Statelessness-and-UPR.pdf.

3 Not all Working Group reports containing the recommendations made have been adopted by the Human
Rights Council at the time of writing, so this number might slightly alter after adoption.

*Ibid. Since the 23t Session in November 2015, IST has published analyses of the relevant recommendations
made during each session, which are accessible at https://www.institutesi.org/core-activities/human-rights-
advocacy.

5 Argentina, Barbados, Benin, Botswana, Bhutan, Brunei Darussalam, Cameroon, Canada, Cape Verde, the
Comoros, Cote d'Ivoire, the DRC, Italy, Rep. of Korea, Madagascar, Malaysia, Malta, Mauritius, Monaco, the
Russian Federation, San Marino, Switzerland and the UAE — 23 countries — received over five recommendations.
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remain, however, countries that are under-recommended: India, Saudi Arabia and
Iran received only two, and Sri Lanka and Iraq received a mere one.

In terms of topics, the most recommendations made (100 in total) have been those
regarding signing or ratifying the Statelessness Conventions. This is followed by
recommendations on civil and birth registration (77), gender discrimination in
nationality laws (64) and other forms of discrimination (52). Also mentioned, but less
frequent, are recommendations specifically on preventing, reducing or ending
statelessness (29), on children (15), on rights of stateless persons (12), and on
statelessness determination procedures (11). Notably absent in this period are
recommendations on arbitrary deprivation of nationality, of which there were only
six. Five of those were given to Bahrain in May 2017, and one to Qatar in May
2019.6

The focus of the Third Cycle of the UPR is on implementation and follow-up.”
While there does not seem to be an increase in the number of recommendations on
statelessness so far, relevant recommendations have been repeated almost verbatim
in this cycle, showing commitment to ensure follow through on these issues where
the implementation of previous recommendations has not progressed.® For
example, during the review of Brunei Darussalam in the 22d Cycle in 2014, France
recommended to:

“Respect the fundamental principle of equality between men and women, in particular by allowing
women_from Bruner Darussalam to transmit thewr nationality to their children and by raising the
age of marriage for women” and to “withdraw reservations to CEDAW™.

In 2019, in the 34 Cycle review, France recommended Brunei Darussalam to:

“Respect the fundamental principle of equality between women and men, in particular by allowing
Brunei women to transmat their nationality to their children and by removing reservations to Article

9 of CEDAW™9

In total, 98 Members States and UN non-member observer State Palestine made at
least one recommendation relevant to statelessness. Of these countries, Argentina
was the most active with 18 relevant recommendations in the sessions 27-34. Mexico
(17), Kenya (15), Gote d'Ivoire (14) and Slovakia (14) follow suit. The top 16

6 Institute on Statelessness and Inclusion, ‘Universal Period Review — 331 Session’, available at
https://files.institutesi.org/UPR27_stateless.pdf; https://www.institutesi.org/UPR33 Analysis.pdf.

7 UPR-Info, ‘OHCHR takes steps to focus on implementation’ (2017), available at https://www.upr-
info.org/en/news/ohchr-takes-steps-to-focus-on-implementation.

8 In some cases, the Third Cycle recommendations were more concrete and specific than in the Second Cycle.
Further analysis should show whether these are individual cases, or if this is a general trend.

9 Since the 234 Session in November 2015, ISI has published analyses of the relevant recommendations made
during each session, which are available at https://www.institutesi.org/core-activities/ human-rights-advocacy.
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countries were together responsible for over half of the total given
recommendations.!?

UN TREATY BODIES

As mentioned previously, six of the core UN human rights treaties cover the right
to a nationality directly under a specific Article.!! Moreover, all of the UN human
rights treaties affirm rights which are to be enjoyed by everyone within a State’s
jurisdiction, including stateless people. This means that the right to a nationality and
the rights of stateless persons are issues that fall squarely within the mandates of the
UN Treaty Bodies — the committees of experts created to monitor implementation
of the treaty norms.

The right to a nationality has been a particularly well-grounded theme in the work
of the Committee on the Rights of the Child (CRC). In the years 2017 to 2019, the
Committee held nine sessions (74-82),!2 with recommendations on birth registration
and legal identity - often combined with access to citizenship - being particularly
consistent.!3 Other reoccurring recommendations are to ratify the two Statelessness
Conventions,'* to establish a statelessness determination procedure and to provide
safeguards for children who would otherwise be stateless.!> It has also made
recommendations to address gender discrimination in nationality laws where that

10 Apart from the countries mentioned above, Brazil (13 recommendations), Honduras (12), Uruguay (12), Spain
(10), Germany (9), Sierra Leone (9), Iceland (8), the Philippines (8), Portugal (8), France (7) and Peru (7).

1 Article 24(3) ICCPR; Article 7 CRC; Article 5(d)(iii) CERD; Article 9 CEDAW; Article 18 CRPD; Article 29
CMW. In 2018, ISI prepared Statelessness Essentials focussed on the CRC and the CEDAW:
https://www.institutesi.org/resources/statelessness--human-rights-the-convention-on-the;
https://www.institutesi.org/resources/statelessness-and-cedaw.

12 Since the 75% Session in May 2017, ISI has published analyses of the relevant recommendations made during
each session, which are accessible at https://www.institutesi.org/core-activities/human-rights-advocacy-crc.

13 For example, it recommended Serbia to “ensure full implementation of the new regulations that enable
immediate birth registration of children whose parents do not have personal documents and initiate procedures to
establish the nationality of children born to stateless parents or those whose nationality is unknown.” Serbia (7
March 2017) CRC/C/SRB/CO/2-3.

4 Bahrain (07 February 2019) CRC/C/BHR/CO/4-6; Norway (06 June 2018) CRC/C/NOR/CO/5-6; Spain
(09 February 2018) CRC/C/ESP/CO/5-6; Marshall Islands (09 February 2018) CRC/C/MHL/CO/3-4;
Palau (02 February 2018) CRC/C/PLW/CO/2; Vanuatu (04 October 2017) CRC/C/VUT/CO/2; Denmark
(04 October 2017) CRC/C/DNK/CO/5; Qatar (02 June 2017) CRC/C/QAT/CO/3-4; Cameroon (02 June
2017) CRC/C/CMR/CO/3-5; Antigua and Barbuda (02 June 2017) CRC/C/ATG/CO/2-4.

15> Angola (06 June 2018) CRC/C/AGO/CO/5-7; Italy (28 February 2019) CRC/C/ITA/CO/5-6; Bahrain
(07 February 2019) CRC/C/BHR/CO/4-6; Malta (31 May 2019) CRC/C/MLT/CO/3-6; Japan (28 February
2019) CRC/C/JPN/CO/4-5; Palau (02 February 2018) CRC/C/PLW/CO/2; Estonia (03 February 2017)
CRC/C/EST/CO/2-4; Cote d'Ivoire (31 May 2019) CRC/C/CIV/CO/2; Denmark (04 October 2017)
CRC/C/DNK/CO/5; Norway (06 June 2018) CRC/C/NOR/CO/5-6; Mongolia (02 June 2017)
CRC/C/MNG/CO/5; Lebanon (02 June 2017) CRC/C/LBN/CO/4-5; Seychelles (09 February 2018)
CRC/C/SYC/CO/5-6; Tajikistan (04 October 2017) CRC/TJK/CO/3-5; Democratic People's Republic of
Korea (04 October 2017) CRC/C/PRK/CO/5.
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leads to a risk of statelessness for children,!6 and to improve data collection on
statelessness.!?

Some of the Committees have started to directly raise aspects from other mandates,
as well as from other human rights mechanisms and the Sustainable Development
Goals. For example, the Committee on the Rights of Migrant Workers (CMW)

recommended Madagascar in October 2018 to:

“(a) Guarantee that all children of Malagasy migrant workers abroad and of migrant workers in
Madagascar are registered at birth”, in which it made direct reference to “target 16.9 of the

Sustainable Development Goals and the commitments made as part of the unwersal periodic review
process (A/HRC/28/13, para. 108.62).18

This is important as it shows that Committees such as the CMW and the CRC are
taking a more holistic approach towards their mandate and are looking beyond their
respective Conventions to fulfil implementation of its articles. For civil society, this
could offer an opportunity to target multiple human rights mechanisms, instead of
a single Committee whose mandate covers the situation best.!?

A recent development is the cooperation of different Committees in General
Comments or General Recommendations. In 2017, the CMW and the CRC
adopted two Joint General Comments, which include useful language clarifying
treaty norms relating to childhood statelessness. The first includes explicit references
to statelessness as a basis of protection for children in such a context;20 the other

16 Mauritania (05 October 2019) CRC/C/MRT/CO/3-5; Cote d'Ivoire (31 May 2019) CRC/C/CIV/CO/2;
Syrian Arab Republic (28 February 2019) CRC/C/SYR/CO/5; Bahrain (07 February 2019)
CRC/C/BHR/CO/4-6; Lebanon (02 June 2017) CRC/C/LBN/CO/4-5; Qatar (02 June 2017)
CRC/C/QAT/CO/3-4; Bhutan (02 June 2017) CRC/C/BTN/CO/3-5.

17 Lao People's Democratic Republic (05 October 2019) CRC/C/LAO/CO/3-6; Guinea (28 February 2019)
CRC/C/GIN/CO/3-6; Argentina (06 June 2018) CRC/C/ARG/CO/5-6; Cameroon (02 June 2017)
CRC/C/CMR/CO/3-5.

18 Madagascar (15 October 2018) CMW/C/MDG/CO/1. Also the CRC has increasingly referenced SDG16.9,
e.g. in: Malta (31 May 2019) CRC/C/MLT/CO/3-6; Céte d'Ivoire (31 May 2019) CRC/C/CIV/CO/2; Japan
(28 February 2019) CRC/C/JPN/CO/4-5.

19 For example, the Statelessness Network Asia Pacific (SNAP) and ISI made a joint submission to the 22nd
session of the Committee of the Rights of Persons with Disabilities with respect to Myanmar’s obligations under
Article 18 of the Convention of the Rights of Persons with Disabilities (CRPD), specifically the right to a
nationality. The Committee recommended in October 2019 to: “Take the legal and other measures necessary to
guarantee the right to a nationality without discrimination, and take effective policy measures to remove all
barriers for persons with disabilities, including those from ethnic minority groups, to the enjoyment of their rights
to a nationality, birth registration and civil documentation, to enable them to exercise all the rights enshrined in
the Convention.” Myanmar (22 October 2019) CRPD/C/MMR/CO/ 1, available at
https://undocs.org/en/CRPD/C/MMR/CO/1. The joint submission by SNAP and ISI can be found at
https://www.institutesi.org/resources/ the-statelessness-network-asia-pacific-snap-and-isi.

20 “Joint general comment No. 3 (2017) of the Committee on the Protection of the Rights of All Migrant Workers
and Members of Their Families and No. 22 (2017) of the Committee on the Rights of the Child on the general
principles regarding the human rights of children in the context of international migration’ (16 November 2017)
CMW/C/GC/3-CRC/C/GC/22, available at https://undocs.org/en/CMW/C/GG/3-CRC/C/GC/22.
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goes into detail on the right to nationality.2! A key paragraph in the second Joint
General Comment, following Article 7 CRC and Article 29 CMW, describes the
following:

“Whale States are not obliged to grant their nationality to every child born in their territory, they are
required to adopt every appropriate measure, both internally and in cooperation with other States, to
ensure that every child has a nationality when he or she s born. A key measure is the conferral of
nationality to a child born on the territory of the State, at birth or as early as possible after birth, if
the child would otherwise be stateless. 722

It also calls for the repeal of nationality laws that discriminate with regard to the
transmission or acquisition of nationality in relation to not only the child and/or
their parents’ race, ethnicity, religion, gender, disability, but also regarding
migration status and gender.2?

In addition to the periodic reviews, UN Treaty Bodies have another tool to monitor
the implementation of the obligations deriving from each respective Convention:
Individual Complaints. Article 5 of the Optional Protocol to the International
Covenant on Civil and Political Rights (OP-ICCPR) offers such a tool.2* In an
Individual Communication in May 2019, the Human Rights Committee found that
by denying child benefits to a stateless mother and her child, the Dutch State
violated the child’s right to state protection as formulated in Article 24(1) of the
ICCPR.?% Another Individual Communication against the Netherlands on
childhood statelessness is still pending before the Human Rights Committee,26 while

21 Joint general comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers
and Members of Their Families and No. 23 (2017) of the Committee on the Rights of the Child on State
obligations regarding the human rights of children in the context of international migration in countries of origin,
transit, destination and return’ (16 November 2017) CMW/C/GC/4-CRC/C/GC/23, available at
https://undocs.org/en/CMW/C/GC/4-CRC/C/GC/23.
22 Ibid, para 24.
23 Ibid, paras 25 and 26.
>+ Article 5, Optional Protocol to the ICCPR.
1. The Committee shall consider communications received under the present Protocol in the light of all
written information made available to it by the individual and by the State Party concerned.
2. The Committee shall not consider any communication from an individual unless it has ascertained that:
(a) The same matter is not being examined under another procedure of international investigation or
settlement;
(b) The individual has exhausted all available domestic remedies. This shall not be the rule where the
application of the remedies is unreasonably prolonged.
3. The Committee shall hold closed meetings when examining communications under the present Protocol.
4. The Committee shall forward its views to the State Party concerned and to the individual.
2> HRC-CCPR, ‘Views adopted by the Committee under article 5 (4) of the Optional Protocol, concerning
communication’ No. 2498/2014 (24 May 2019), available at
https://undocs.org/en/CCPR/C/125/D/2498/2014.
26 Open Society Justice Initiative, Litigation: Shao v. Netherlands, available at
https://www justiceinitiative.org/litigation/zhao-v-netherlands. During the periodic review of the Netherlands in
July 2019, the UN Human Rights Committee also called upon the State ensure that stateless persons in the
country are adequately identified and protected, as well as to fulfil the right to a nationality for stateless children
born in the country (The Netherlands (25 July 2019) CCPR/C/NLD/CO/5, available at
https://undocs.org/en/CCPR/C/NLD/CO/5).
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under the CRC, there is a case pending against Switzerland regarding the
deportation of a stateless child as well as three complaints pending (against France
and Finland) concerning the repatriation of children whose parents are allegedly
associated with Islamic State where the right to a nationality may also be at issue.2”
It will therefore be interesting to watch the further development of jurisprudence on
the right to a nationality from the UN Treaty Bodies on the basis of Individual
Communications in the coming years.

UN SPECIAL MANDATE HOLDERS

Since 2017, statelessness and the right to a nationality have been picked up by a
number of Special Mandate Holders. Most notably, when the new Special
Rapporteur (SR) on minority issues Fernand de Varennes took up his mandate in
August 2017, he selected statelessness as the theme of the first year of his tenure,
presenting a report on global statelessness as a minority issue to the UN General
Assembly in July 2018.28 In the report, the SR identifies the main causes and
underlying patterns that result in the loss or deprivation of citizenship for minority
groups. According to the report, it is not a coincidence that more than three-
quarters of those who are stateless belong to minorities; rather, it is the result of
systematic targeting of minorities, or disproportionate impact of policies and
practices.?? The United Nations’ annually convened forum to address minority
issues in November 2017 focused on the theme “Statelessness: A Minority Issue”
and raised the importance of citizenship for minority rights. The forum resulted in
a set of concrete recommendations under the auspices of the Human Rights
Council.3® The SR on minority issues is now working to “develop a practical guide
on how to address the growing challenge of the statelessness of minorities”.3!

Tendayi Achiume, UN Special Rapporteur on contemporary forms of racism, racial
discrimination, xenophobia and related intolerance, dedicated her first thematic
report in 2018 to the topic of racial discrimination in the context of laws, policies
and practices concerning citizenship, nationality and immigration. In the report, she
reiterates that while statelessness has a number of causes, “it is often the result of
longstanding discrimination against racial and ethnic minorities, indigenous peoples
and religious groups” and is often “the foreseeable product of discriminatory laws,

27 See "Table of pending cases before the Committee on the Rights of the Child’, available at
https://www.ohchr.org/Documents/HRBodies/ CRC/TablePendingCases.pdf.

28 ‘Report of the Special Rapporteur on minority issues Statelessness: a minority issue’ (20 July 2018) A/73/205,
available at https://undocs.org/en/A/73/205.

29 UNHCR, “This is our Home: Stateless Minorities and their Search for Citizenship’ (November 2017), available
at http://www.unhcr.org/59(747404.pdf.

30 ‘Recommendations of the Forum on Minority Issues at its eleventh session on the theme “Statelessness: a
minority issue’’(28 January 2019) A/HRC/40/71, available at https://undocs.org/en/A/HRC/40/71.

31 ‘Report of the Special Rapporteur on minority issues’ (15 July 2019) A/74/160, available at
https://undocs.org/en/A/74/160.
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policies and practices that aim to exclude or have the effect of excluding people who
are considered as foreign, often on the basis of their race, colour, descent, ethnicity,
national origin or religion”.32

In December 2018 and July 2019, the SR on minority issues, the SR on
contemporary forms of racism, racial discrimination, xenophobia and related
intolerance, the SR on freedom of religion or belief, and the Chair-Rapporteur of
the Working Group on Arbitrary Detention issued two statements expressing their
concern on the National Register of Citizens (NRC) in the Indian state of Assam,
which could render 1.9 million people stateless.? The SR on Minority Issues also
raised this in a July 2019 report to the General Assembly.3*

Other Special Mandate Holders have also raised the right to a nationality. For
example, in late 2017, the Working Group on Arbitrary Detention issued a decision
on the case of Said Imasi, a stateless man kept in an Australian detention centre for
nearly 8 years.3> The decision holds that the ongoing detention of Imasi - like with
many other complex migration cases - is unlawful, indefinite and arbitrary, and
denies Imasi his right to challenge his incarceration before a court.3¢ In February
2018, the UN Working Group on Arbitrary Detention issued its Revised
Deliberation No. 5 on deprivation of liberty of migrants, which mainstreamed
statelessness as part of the considerations.3?

Nationality and statelessness issues have also been an area of interest in the country
visits carried out by Special Procedures. In both of the State visits conducted by
Tendayi Achiume in 2019 — to Qatar and the Netherlands — she addressed
statelessness directly. On the Netherlands, she recommended the establishment of a
statelessness determination procedure that comports with international human
rights standards, stating her concern that the revocation of -citizenship

32 ‘Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and
related intolerance’ (25 April 2018) A/HRC/38/52, available at https://undocs.org/en/A/HRC/38/52.

33 Statement by: Mr. Ahmed Shaheed, Special Rapporteur on freedom of religion or belief; Mr. Fernand de
Varennes, Special Rapporteur on minority issues; Mr. Seong-Phil Hong, Chair-Rapporteur of the Working
Group on Arbitrary Detention: OHCHR, ‘Assam’s National Register of Citizens risks stirring tensions and
potential humanitarian crisis, UN experts warn’ (27 December 2018), available at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News[D=24048&langlD=E;

OHCHR, ‘UN experts: Risk of statelessness for millions and instability in Assam, India’ (3 July 2019), available at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24781&LangID=E.

3+ ‘Effective promotion of the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities’ (15 July 2019) A/74/160, available at https://undocs.org/A/74/160.

3 ‘Every day I am crushed": the stateless man held without trial by Australia for eight years’ The Guardian (14
January 2018), available at https://www.theguardian.com/australia-news/2018/jan/15/every-day-i-am-
crushed-the-stateless-man-held-without-trial-by-australia-for-eight-years.

36 ‘Opinion No. 71/2017 concerning Said Imasi’ (21 December 2017), available at
http://www.ohchr.org/Documents/Issues/Detention/Opinions/Session80/A HRC WGAD 2017 71 EN.docx.

37 Working Group on Arbitrary Detention, ‘Revised Deliberation No. 5 on deprivation of liberty of migrants’ (7
February 2018), available at

http://www.ohchr.org/Documents/Issues/Detention/RevisedDeliberation AdvanceEditedVersion.pdf.
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disproportionately affects Dutch people of Moroccan and Turkish descent. 38 On
Qatar, she raised the position of the Al Ghufran clan and the Bidoon, who remain
stateless. She also recommended “to amend the 2005 Citizenship Law to prevent
arbitrary deprivation of nationality, to ensure redress and the right of appeal for all
persons who have been deprived of their nationality [and to] prohibit the
deprivation of nationality that results in statelessness”.39 In July 2019, Achiume
published her Legal Opinion on India’s obligations under International Law to not
deport Rohingyas in a case before the Supreme Court of India, where she addressed
India’s international commitments to satisfy the principles of racial equality in the
context of citizenship.40

The UN Special Rapporteur on the rights of persons with disabilities, Catalina
Devandas-Aguilar, visited Kuwait in early December 2018 and spoke with stateless
Bidoon with disabilities. In her statement, she remarked that “Many of them are
unable to register and obtain an ID card issued by the Central Agency for
Remedying Illegal Residents’ Status, which is a prerequisite to access any services.*!
Special Rapporteur on the situation of human rights in Myanmar, Yanghee Lee has
also called on Myanmar a number of times to ensure the right to citizenship for the
Rohingya.#?

UN HUMAN RIGHTS COUNCIL

Starting in 2008, the HRC regularly adopted resolutions on ‘Human Rights and
Arbitrary Deprivation of Nationality’, with the UN Secretary General releasing
several reports on the same issue between 2009 to 2015.43 However, since 2016,
there have been no further resolutions or reports dedicated specifically to this issue.
Instead, the focus of the HRG has shifted to discussions about the Rohingya. The
UN Fact-Finding Mission on Myanmar, established by HRC resolution 34/22, paid

3 ‘End of Mission Statement of the Special Rapporteur on Contemporary Forms of Racism, Racial
Discrimination, Xenophobia and Related Intolerance at the Conclusion of Her Mission to the Kingdom of the
Netherlands, The Hague’(7 October 2019), available at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25100&LangID=E.

39 ‘End of Mission Statement of the Special Rapporteur on Contemporary Forms of Racism, Racial
Discrimination, Xenophobia and Related Intolerance, Prof. E. Tendayi Achiume, at the Conclusion of Her
Mission to Qatar Doha, Qatar’ (1 December 2019), available at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25374&LangID=E.

40 SR Racism, ‘Legal Opinion on India’s obligations under International Law to not deport Rohingyas’ (12 July
2019), available at https://www.ohchr.org/EN/Issues/Racism/SRRacism/Pages/AmicusBriefs.aspx, paras. 5,
42,43 and 48.

1 ‘End of Mission Statement by the United Nations Special Rapporteur on the rights of persons with disabilities,
Ms. Catalina Devandas-Aguilar, on her visit to Kuwait’ (5 December 2015), available at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23974&LangID=E.

42 Most recently: ‘Situation of human rights in Myanmar (30 August 2019) A/74/342:
https://undocs.org/A/74/342.

# See https://www.ohchr.org/EN/Issues/Pages/Nationality.aspx for a list of all the HRC resolutions related to
the right to a nationality.
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particular attention to the lack of legal status as the cornerstone of decades-long
oppression.44 The annual HRC resolution on the “Situation of human rights of
Rohingya Muslims and other minorities in Myanmar” also paid considerable
attention to it. Led jointly by the Organisation of Islamic Cooperation (OIC) and
the European Union (EU), the most recent resolution in September 2019
emphasised the importance of citizenship multiple times.* The emerging
statelessness situation in Assam also received attention within the Human Rights
Council when the High Commissioner on Human Rights, Michelle Bachelet, raised
the issue in her opening statement of the 42nd session of the Human Rights Council
on 9 September 2019.%

Statelessness outside of particular situations has not often been included in Human
Rights Council resolutions since 2017. For example, the exercise of full citizenship
rights is mentioned in the preamble of the September 2017 and 2019 texts of the bi-
annual resolution “From rhetoric to reality: a global call for concrete action against
racism, racial discrimination, xenophobia and related intolerance”,*” and in the
March 2017 resolution on birth registration, States are urged to identify and remove
barriers relating to nationality and statelessness.*s However, these unfortunately
remain exceptions. Addressing statelessness and promoting the right to a nationality
are absent in the resolutions relating to, among others, elimination of discrimination
against women, the human rights of migrants, freedom of religion and belief, human
rights defenders and terrorism and human rights — demonstrating that there is more
work to be done to fully mainstream the issue across related subject areas.*

4 ‘Report of the independent international fact-finding mission on Myanmar’ (12 September 2018)
A/HRC/39/64, available at https://undocs.org/A/HRC/39/64, paras 20 and 21.

# Adopted by a recorded vote (37 to 2, with 7 abstentions): ‘Situation of human rights of Rohingya Muslims and
other minorities in Myanmar’ (26 September 2019) A/HRC/RES/42/3, available at
https://undocs.org/A/HRC/RES/42/3, preamble and paras. 10, 16 and 17.

# ‘Opening statement by UN High Commissioner for Human Rights Michelle Bachelet’ (9 September 2019),
available at https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24956&LangID=E.
7 ‘From rhetoric to reality: a global call for concrete action against racism, racial discrimination, xenophobia and
related intolerance’ (9 October 2017) A/HRC/RES/36/24, available at
https://undocs.org/A/HRC/RES/36/24; ‘From rhetoric to reality: a global call for concrete action against
racism, racial discrimination, xenophobia and related intolerance’ (27 September 2019) A/HRC/42/29,
available at https://undocs.org/A/HRC/RES/42/29.

# ‘Birth registration and the right of everyone to recognition everywhere as a person before the law’ (24 March
2017) A/HRC/RES/34/15, available at https://undocs.org/A/HRC/RES/34/15.

# “Terrorism and human rights’ (26 September 2019) A/HRC/RES/34/15, available at
https://undocs.org/A/HRC/RES/42/18; Elimination of all forms of discrimination against women and girls (11
July 2019) A/HRC/RES/41/6, available at https://undocs.org/A/HRC/RES/41/6; “The human rights of
migrants’ (11 July 2019) A/HRC/RES/41/7, available at https://undocs.org/A/HRC/RES/41/7;
‘Recognizing the contribution of environmental human rights defenders to the enjoyment of human rights,
environmental protection and sustainable development’ (21 March 2019) A/HRC/RES/40/11, available at
https://undocs.org/A/HRC/RES/40/11; ‘Freedom of religion or belief’ (21 March 2019)
A/HRC/RES/40/10, available at https://undocs.org/A/HRC/RES/40/10.
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ARBITRARY DEPRIVATION OF NATIONALITY

The theme of this World’s Stateless Report — arbitrary deprivation of nationality —
was once a relatively pertinent issue for the HRC and the subject of several UN
Secretary General reports. In the past few years, however, it has become less visible
under the UN human rights mechanisms due to the discontinuance of the regular
resolution on this theme after 2016. This development is remarkable given that it
comes at a time when citizenship stripping is increasingly frequent and such HRC
resolutions are needed more than ever.

There have also been very few recommendations on deprivation of nationality in
the Universal Periodic Review over the same period, with the exception of Bahrain
and Qatar, which received four and one recommendations respectively in the Third
Cycle.50 It is noteworthy, for example, that while the Dominican Republic received
23 recommendations related to the stateless population of Haitian descent, none
were worded as recognising the situation in the country as arbitrary deprivation of
nationality, and the State was urged instead to amend the Citizenship Law and/or
ensure that it 1s implemented without discrimination.>!

The problem of arbitrary deprivation of nationality has nevertheless featured in the
work of a number of Special Mandate Holders. As laid out above, three Special
Procedures and the Chair of the Working Group on Arbitrary Detention in
December 2018 and July 2019 expressed their concern on the National Register of
Citizens (NRC) in the Indian state of Assam.*? Tendayi Achiume paid particular
attention to deprivation of nationality as a counter-terrorism measure in her State
visits to the Netherlands and Qatar, as well as in her amicus brief to the Dutch
Immigration and Naturalisation Service in October 201853 In the same year,
citizenship stripping and national security were also prominent in her report to the

50 ‘Report of the Working Group on the Universal Periodic Review: Bahrain’ (10 July 2017) A/HRC/36/3,
available at https://undocs.org/A/HRC/36/3. See also ISI, ‘Universal Periodic Review: 37" Session” (May
2017), available at https://files.institutesi.org/UPR27 stateless.pdf; ‘Report of the Working Group on the
Universal Periodic Review: Qatar’ (11 July 2019) A/HRC/42/15, available at
https://undocs.org/A/HRC/42/15. See also ISI, ‘Universal Periodic Review: 3314 Session” (May 2019),
available at https://www.institutesi.org/UPR33 Analysis.pdf.

51 ‘Report of the Working Group on the Universal Periodic Review: Dominican Republic’ (18 April 2019)
A/HRC/41/16, available at https://undocs.org/A/HRC/41/16; ISI, ‘Universal Periodic Review: 32n Session’,
available at https://www.institutesi.org/UPR32 stateless.pdf.

52 Statement by: Mr. Ahmed Shaheed, Special Rapporteur on freedom of religion or belief; Mr. Fernand de
Varennes, Special Rapporteur on minority issues; Mr. Seong-Phil Hong, Chair-Rapporteur of the Working
Group on Arbitrary Detention: OHCHR, ‘Assam’s National Register of Citizens risks stirring tensions and
potential humanitarian crisis, UN experts warn’ (27 December 2018), available at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News[D=24048&LangID=E;
Statement by: Mr. Ahmed Shaheed, Special Rapporteur on freedom of religion or belief; Mr. Fernand de
Varennes, Special Rapporteur on minority issues; Ms. E. Tendayi Achiume, Special Rapporteur on
contemporary forms of racism, racial discrimination, xenophobia and related intolerance: OHCHR, ‘UN
experts: Risk of statelessness for millions and instability in Assam, India’ (3 July 2019), available at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24781&LangID=E.

53 Amicus Brief to the Dutch Immigration and Naturalisation Service (23 October 2018), available at
https://www.ohchr.org/EN/Issues/Racism/SRRacism/Pages/AmicusBriefs.asp:
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Human Rights Council on “racial discrimination in the context of laws, policies and
practices concerning citizenship, nationality and immigration”,>* focussing
particularly on its impact on racial (injequality. This builds partially on the work of
her predecessor, Mutuma Ruteere, who touched upon the issue in his final report
in 2017.5

Opverall, the picture on this issue is therefore mixed. The Human Rights Council
has not (yet) commented explicitly on (the evolving use of) withdrawal of nationality
in related resolutions such as those on human rights and terrorism, or on human
rights defenders — and nor has this topic been the subject of its own resolution since
2016. On the other hand, the relevant human rights norms and the existing body of
work of the human rights mechanisms has started to have important ripple effects
beyond the human rights field. For example, in September 2019, the UN Counter
Terrorism Centre published a “Handbook on Children Affected by the Foreign-
fighter Phenomenon” that devoted significant attention to the CRC and the
recommendations issued by its Committee. In particular, it took language from its
2017 Joint General Comment with the CMW when talking about serving the child’s
best interests on a case-by-case basis, in the context of security interests.’¢ In sum,
there is scope for more to be done to renew and expand attention to arbitrary
deprivation of nationality within the UN human rights system, as well as significant
potential for the further cross-fertilisation of these human rights norms into related
fields.

> ‘Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and
related intolerance’ (25 April 2018) A/HRC/38/52, available at https://undocs.org/en/A/HRC/38/52.

% ‘Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and
related intolerance’ (9 May 2017) A/HRC/35/41, available at https://undocs.org/en/A/HRC/35/41.

6 ‘Joint general comment No. 3 (2017) of the Committee on the Protection of the Rights of All Migrant Workers
and Members of Their Families and No. 22 (2017) of the Committee on the Rights of the Child on the general
principles regarding the human rights of children in the context of international migration’ (16 November 2017)
CMW/C/GC/3-CRC/C/GC/22, available at https://undocs.org/en/CMW/C/GG/3-CRC/C/GC/22;
UNCCT, ‘Handbook Children affected by the foreign-fighter phenomenon: Ensuring a child rights-based
approach’ (September 2019), available at
https://www.un.org/counterterrorism/ctitf/sites/www.un.org.counterterrorism.ctitf/files/ftf handbook web re

duced.pdf.
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THE #IBELONG CAMPAIGN
REACHES ITS MIDPOINT

BY MELANIE J. KHANNA’

So much has taken place since UNHCR launched the ten-year Campaign to End
Statelessness (known as the #IBelong Campaign) in 2014 that it can be difficult to
keep track. This edition of the World’s Stateless thus provides a welcome
opportunity to recall some of the highlights and take stock of the state of the
#IBelong Campaign as it enters the second half of its lifespan. The High-Level
Segment on Statelessness (HLS) that took place on October 7, 2019 in Geneva helps
with this exercise and enables States and others to speak about their achievements
and make concrete, time-bound commitments to accelerate progress. Thanks to
information provided by States at the HLS and a separate analysis undertaken by
UNHCR, the international community now has a good understanding of the key
accomplishments as of the time of writing this essay (January 2020). These are set
out below in relation to the Actions in the Global Action Plan to End Statelessness:!

Action 1:
Resolve existing major situations of statelessness

Achievements:

e Kyrgyzstan has become the first country to resolve all known cases of
statelessness on its territory.

e Partial achievements in Céte d’Ivoire, Iraq, Kenya, Malaysia, the Russian
Federation, Thailand, Turkmenistan and Vietnam.

Action 2:
Ensure that no child is born stateless

Achievements:

e Six States have introduced provisions in their nationality laws to grant
nationality to children born in their territory who would otherwise be stateless
(Armenia, Cuba, Estonia, Iceland, Luxembourg and Tajikistan).

*Melanie Khanna is Chief of the Statelessness Section at the Office of the United Nations High Commissioner
in Geneva. The views in this essay are the author’s and do not necessartly represent the views of UNHCR or of the Uniled Nations.
' UN High Commissioner for Refugees, ‘Global Action Plan to End Statelessness: 2014-2024° (November

2014), available at https://www.unhcr.org/statelesscampaign2014/Global-Action-Plan-eng.pdf.
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e T'wo States have introduced provisions in their nationality law to grant
nationality to children born to nationals abroad who would otherwise be
stateless (Cuba and Paraguay).

Action 3:
Remove gender discrimination from nationality laws

Achievements:

e T'wo States have reformed their nationality laws to allow women to confer
nationality to their children on an equal basis with men (Madagascar and
Sierra Leone). Two States have withdrawn reservations to CEDAW Art. 9(2)
(Democratic People’s Republic of Korea and Iraq).

e One State has introduced reforms to its nationality law to grant women and
men an equal ability to confer nationality on spouses (Lesotho). One State has

withdrawn reservations to CEDAW Art. 9(1) (Iraq).

Action 4:
Prevent denial, loss or deprivation of nationality on discriminatory grounds

e No State has reformed its nationality laws to remove provisions which permit
denial, loss or deprivation of nationality on discriminatory grounds.

Action 5:
Prevent statelessness in cases of state succession

e  There have been no cases of state succession since 2014

Action 6:
Grant protection status to stateless migrants and facilitate their naturalisation

Achievements:

e 11 States have established statelessness determination procedures (Argentina,
Brazil, Bulgaria, Costa Rica, Ecuador, Kosovo, Montenegro, Panama,
Paraguay, Uruguay and Turkey). Two States have improved their statelessness
determination procedure (Hungary and Italy).

e Nine States have introduced procedures for facilitated naturalisation for
stateless migrants (Argentina, Bolivia, Brazil, Ecuador, Estonia, Iceland,
Luxembourg, Paraguay and Uruguay).

Action 7:
Ensure birth registration for the prevention of statelessness

e As noted in the Global Action Plan to End Statelessness, UNHCR does not
have baseline data on how many children are left stateless as a result of not
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having their births registered that would enable it to track progress against
this Action.?

Action 8:
Issue nationality documentation to those with entitlement to it

Achievements:

e One State has issued nationality documentation to all those with entitlement
to it (Kyrgyzstan).

e Partial achievements in 11 States (Cote d’Ivoire, Dominican Republic, Iraq,
Kenya, Latvia, Malaysia, Niger, Philippines, Tajikistan, Thailand and
Yemen).

Action 9:
Accede to the UN Statelessness Conventions

Achievements:

e 11 States have acceded to the 1954 Convention (Angola, Colombia, Chile, El
Salvador, Guinea-Bissau, Haiti, Mali, Malta, Niger, Sierra Leone and
Turkey).

e 14 States have acceded to the 1961 Convention (Angola, Argentina, Belize,
Burkina Faso, Chile, Guinea-Bissau, Haiti, Italy, Luxembourg, Mali, North
Macedonia, Sierra Leone, Peru and Spain).

Action 10:
Improve quantitative and qualitative data on stateless populations

Achievements:
e Quantitative population data on stateless populations is publicly available for
three more States compared with 2014.

¢ Qualitative studies on stateless populations have been conducted in 25
additional States.

Many of the achievements above are significant. It is notable, for example, that there
have been 25 new accessions to the UN Statelessness Conventions since the
Campaign was launched, bringing the total numbers of Parties to the 1954
Convention on the Status of Stateless Persons and the 1961 Convention on the

2 Notably, global birth registration rates have risen significantly in the last two decades. According to UNICEF,
about 3 out of 4 children under 5 have their births registered as compared with about 6 out of 10 in 2000. Rates
remain lowest in Africa. See https://www.unicef.org/media/62981/file/Birth-registration-for-every-child-by-

2030.pdf.
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Reduction of Statelessness to 94 and 75, respectively. While there is still a great
margin for improvement, these treaties are both now on solid footing as compared
to five years ago. The political will to resolve existing situations of statelessness is
clearly stronger in certain countries and progress has been made accordingly,
including across Central Asia. Law reforms that will help prevent statelessness at
birth have been made in nine States. The number of States that have dedicated
statelessness determination mechanisms has more than doubled since the Campaign
was launched, up from a modest ten to 21.

Having noted these achievements, it’s important to acknowledge up front that
reductions in the number of stateless persons globally are not taking place fast
enough to the meet the Campaign’s 2024 deadline. Data concerning statelessness
remains weak, so it’s difficult to know exactly how many cases of statelessness are
resolved and how many new cases are created each year. However, the data that is
available 1s not encouraging with respect to achieving an end to statelessness by
2024.3 Many governments continue to have a poor understanding of the issue and
thus a long distance to travel before taking the steps necessary to fully resolve their
statelessness situations. At the same time, some governments maintain deliberate
forms of discrimination or exclusion that leave certain groups stateless. In order to
accelerate reductions, the international community should prioritise improving
global data and establishing clear linkages between statelessness situations and the
2030 Development Agenda. If there were clear evidence demonstrating that
statelessness negatively affects States’ ability to achieve certain Sustainable
Development Goals (SDGs), the case for reform would be more persuasive. This is
a critical area for endeavour over the next five years, as advocates now require
stronger arguments in support of inclusive societies and citizenship policies to use in
places where these policies have not found favour or are in peril.

Still, developments to date are remarkable, including a huge rise in public awareness
and political engagement evidenced by the many new regional declarations and
national action plans on statelessness. While there were no regional declarations
fully dedicated to the subject five years ago, there are now four: the Abidjan
Declaration on the FEradication of Statelessness covering West Africa, the
Declaration of the International Conference of the Great Lakes Region on the
Eradication of Statelessness, the N°’Djamena Initiative on the Eradication of
Statelessness covering Central Africa, and the Arab Declaration on Legal Identity
and Belonging covering members of the League of Arab States (not counting the
Brazil Declaration, which has a dedicated chapter on statelessness and covers the
Americas). Regional organisations, most notably the Economic Community of West
African States (ECOWAS), have helped spur action, which has led to the adoption
of many new action plans at the national level.

3 The most comprehensive global statistics available on statelessness can be found in UNHCR’s annual Global
Trends report, the most recent version of which is available here: https://www.unhcr.org/globaltrends2018/.




THE #IBELONG CAMPAIGN REACHES ITS MIDPOINT

Activism by civil society has also been a key catalyst. At the grassroots level, NGOs
worked closely with UNHCR and government authorities to achieve an end to
statelessness in Kyrgyzstan, nationality for the Makonde minority in Kenya, and the
resolution of thousands of cases of statelessness in Thailand, to name just a few
examples. The remarkable milestone in Kyrgyzstan and the key role of the NGO
Ferghana Valley Lawyers Without Borders received wonderful global attention at
the 2019 Nansen Award Ceremony, where the head of that organisation, Azizbek
Ashurov, became the first person ever working solely on statelessness to win the
prestigious prize. Ashurov has also helped to found a new civil society network in
Central Asia to apply lessons learned in Kyrgyzstan elsewhere. Moreover, new civil
society networks have also been established in the Americas, South East Asia, and
Africa to complement the only one that existed prior to 2014, the European
Network on Statelessness (ENS). The first-ever global NGO focused on statelessness,
the Institute on Statelessness and Inclusion (ISI), was founded around the same time
the #IBelong Campaign was launched. Advocacy by ISI has increased the attention
paid to statelessness by the human rights mechanisms of the United Nations,
including the Universal Periodic Review.

Compared with the landscape pre-2014, there is now clear recognition by many
who work on women’s rights, children’s rights, and minorities’ rights that
statelessness is an important, cross-cutting issue. The publication in 2015 by
UNHCR of the special report “I am Here, I Belong: The Urgent Need to End
Childhood Statelessness™* was instrumental in giving rise to the Coalition now led
by UNHCR and UNICEF on Every Child’s Right to a Nationality,> which is active
in 20 States and growing. The 2017 report “This is Our Home: Stateless Minorities
and their search for citizenship”® likewise generated increased interest from certain
actors including Minority Rights Group and the UN Special Rapporteur on
Minority Issues. In 2018, for the first time, statelessness was the focus of the UN
Forum on Minority Issues. The World Conference on Statelessness hosted by ISI in
June 2019 highlighted the range of new actors in this space and the energy they
bring to the issue. The Conference also underscored the importance of the adoption
of the SDGs to advocacy efforts, particularly SDG 16.9’s focus on legal identity for
all, including birth registration, by 2030. This target, and the overall aspiration to
leave no one behind, have together allowed UNHCR and others to begin to frame
statelessness appropriately as a development issue and not just a human rights one.
The Secretary-General’s updated Guidance Note on Statelessness’ and new UN

+ UN High Commissioner for Refugees, ‘I Am Here, I Belong: The Urgent Need to End Childhood Statelessness’
(83 November 2015), available at: https://www.refworld.org/docid/563368b34.html.

> UNHCR and UNICEF, ‘IBELONG: Coalition on Every Child’s Right to a Nationality’, available at
https://www.unhcr.org/ibelong/unicef-unhcr-coalition-child-right-nationality /.

6 UN High Commissioner for Refugees, “"This is Our Home” Stateless Minorities and their Search for
Citizenship’ (3 November 2017), available at https://www.refworld.org/docid/59¢4a6534.html.

7 UN Secretary-General, ‘Guidance Note of the Secretary General: The United Nations and Statelessness’,
(November 2018), available at: https://www.refworld.org/docid/5¢580e507.html.
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Key Messages on statelessness® published in 2018 show the evolution in the UN’s
approach and collaborative work on the issue. A number of Member States have
begun to act as champions individually and collectively. Over a dozen such States
now meet regularly in Geneva as a “Group of Friends of the Campaign to End
Statelessness” to discuss ways in which they can help advance the Campaign’s
objectives.

Knowledge on statelessness is being disseminated with new dedicated annual
statelessness courses at the International Institute of Humanitarian Law and the
University of Melbourne complementing the summer course at Tilburg University.
The first academic institute fully devoted to statelessness, the Peter McMullin
Centre on Statelessness, was launched in Melbourne in 2018 and is contributing
much-needed research and teaching resources in the Asia Pacific region and
beyond. There is a growing trend towards the inclusion of questions on nationality
and statelessness in official population censuses, which should help to improve the
significant global underestimate that currently prevails.

It would be impossible to scan the horizon without taking dispiriting note of the fact
that the situation of the world’s largest known stateless population, the Rohingya,
has dramatically worsened in recent years, with severe persecution and violence
leading to new large-scale displacement in 2017. Apart from the constructive final
report submitted by the Advisory Commission on Rakhine State in 2017,9 there has
been excruciatingly little progress made. However, on 23 January 2020, the
International Court of Justice ruled that Myanmar must take measures to protect
the Rohingya from genocide and prevent the military from committing acts of
genocide,!? which is the first step in the right direction.

The rise of xenophobia and ethno-nationalism in many parts of the world threatens
the project of full belonging and citizenship for all. The National Register of Citizens
published in August 2019 in Assam, India is a particularly concerning case in point.
The exclusion of some 1.9 million residents who sought recognition as Indian
citizens leaves an extraordinary number of people at risk of statelessness and sets a
worrying precedent. The situation in the Middle East also continues to put displaced
Syrians and their offspring at risk of statelessness due to a combination of risk factors
including gender discrimination in nationality laws, family separation, loss of civil
documentation, sexual and gender-based violence and difficulty accessing birth
registration. Those affected by or affiliated with ISIS fighters face many of the same

8 UN Secretary-General, ‘Key Messages on statelessness’ (November 2018), available at:
https://www.refworld.org/docid/5c87a6a44.html.

9 Advisory Commission on Rakhine State, “Towards a Peaceful, Fair and Prosperous Future for the People of
Rakhine: Final Report of the Advisory Commission on Rakhine State’ (August 2017), available at
http://www.rakhinecommission.org/app/uploads/2017/08/FinalReport Eng.pdf.

10 See https://www.icj-cij.org/files/ case-related/178/178-20200123-ORD-01-00-

EN.pdf?mc_cid=d585a02416&mc_eid=%5BUNIQID%5D.
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risk factors as well as possible deprivation of nationality. The rise in interest by States
in deprivation of nationality as a counter-terrorism measure is another general area
of concern as compared with 2014.

Fortunately, the commitments that States and others made at the HLS in October
2019 will help ensure additional progress soon. Some 358 pledges were made by
Governments (which accounted for the vast majority of these), international
organisations, and civil society.!! These include new pledges to resolve statelessness,
to reform nationality laws, to accede to the UN Statelessness Conventions, and to
improve data on statelessness, among other topics. Some pledges, such as those by
Kenya, Rwanda, Sierra Leone and Turkmenistan, are extremely significant as each
of these States committed to completely resolving all cases of statelessness before
2024. Liberia and Eswatini also each made an important commitment to pursuing
reforms to allow mothers to confer nationality to their children on the same basis as
fathers. Additionally, over 20 States pledged to establish dedicated statelessness
determination procedures, and more than 30 States committed to collect better
qualitative and quantitative data. Many of the pledges made by international
organisations such as the Inter-Parliamentary Union, UNICEF, and OHCHR will
provide an important hook for strengthened partnerships and concrete follow up on
workshops and events, as will many of the regional organisation and civil society
pledges, such as those by the World Council of Churches and the Global Campaign
on Equal Nationality Rights.

The HLS itself was ground-breaking, as it was the first global high-level event
convened by UNHCR focused solely on statelessness. The event was framed by a
very moving and personal conversation between UNHCR Goodwill Ambassador,
Cate Blanchett, and statelessness activist, Maha Mamo, who spoke about her own
decades-long struggle to obtain citizenship. This was befitting, as personal
testimonies by people who have acquired citizenship since the #1Belong Campaign
was launched have become one of the defining features and strongest assets of the
Campaign.!? The participation of Cate Blanchett, Maha Mamo, the UN Deputy
Secretary-General, Amina Mohammed, the High Commissioner for Refugees,
Filippo Grandi, and others helped attract record levels of media attention to the
cause!® and ensured that a broader audience understands the difference that having
citizenship makes. UNHCR and others will now need to step up efforts to support
implementation of the pledges made at the HLS so as not to lose the momentum.

11 The full list of results may be found here: https://www.unhcr.org/ibelong/results-of-the-high-level-segment-
on-statelessness/.

12 You can watch the stories of Artee and Jirair here: ‘#IBelong: Solving statelessness in Thailand’ YouTube, (31
March 2017), available at https://www.youtube.com/watch?v=fgkqqppvwsY; ‘Citizenship opens new world for
stateless man from Georgia’ YouTube, (15 February 2018), available at
https://www.youtube.com/watch?v=WBdvCsw1Syc&t=12s.

13 E. Batha, ‘Film star Cate Blanchett backs drive to end plight of 10 mln stateless’ Thomas Reuters Foundation (7
October 2019), available at http://news.trust.org/item/20191006223443-j46mb.
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However, even that won’t be enough for the international community to succeed in
ending statelessness by 2024, as implementation of all pledges received alone cannot
achieve that result. Almost no pledges were made to remove forms of discrimination
from nationality laws other than gender discrimination, for example. Therefore, it
is essential that the coming years see momentous breakthroughs and unprecedented
levels of investment in order to take the Campaign across the finish line.
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STATELESSNESS
IN AFRICA

OVERVIEW OF STATELESSNESS IN THE REGION

Statelessness 1s a significant but poorly documented problem in Africa. Of the 48
countries in Sub-Saharan Africa,! just four reported data on the number of stateless
persons in the country in the global statistical reporting published by UNHCR in
June 2019.2 A further seven countries were marked with an asterisk, denoting that
UNHCR has information about stateless persons but no reliable data.’
Notwithstanding the common challenges in ascertaining an accurate picture of the
scale of statelessness anywhere in the world, it is especially difficult to quantify in
Africa because the stateless population overlaps with a larger undocumented
population whose nationality status may be unclear until put to the test through
efforts to acquire documentation.*

The main root causes of statelessness in Africa are nonetheless known,> offering an
insight into the reach of the phenomenon and the diversity of people affected. Of
the 25 States that still discriminate against women in their ability to transmit
nationality to their children, seven are in sub-Saharan Africa — although it is also
important to note that the two countries to reform their laws most recently to
address this inequality were both in Africa (Madagascar and Sierra Leone in 2017).6
Racial, religious, and ethnic discrimination are present in the nationality laws of
several African States” and result in individuals being unable to acquire nationality.
Many African States do not have safeguards guaranteeing nationality to children
born in their territory who would otherwise be stateless,? with the result that children

! North African countries are included in the Middle East and North Africa regional chapter of this report.

2 These countries are: Burundi, Cabo Verde, Cote d’Ivoire and Kenya, which together reported a total stateless
population of 711,589 (the majority of which are accounted for by the tally of 692,000 in Coéte d’Ivoire). UN
High Commissioner for Refugees, 2018 Global Trends: Table 7. Persons under UNHCR's statelessness
mandate’ (2019) available at: https://www.unhcr.org/statistics/ 18-WRD-table-7.xls.

3 Ibid.

*The challenge of statistical reporting in Africa is discussed in B. Manby, “How will the UNHCR’s statelessness
campaign affect Africa?” in African Arguments (2014) available at: https://africanarguments.org/2014/11/12/how-
will-the-unhcrs-statelessness-campaign-affect-africa-by-bronwen-manby/.

5 See in particular the extensive research conducted by Bronwen Manby, as published by Open Society
Foundations, UNHCR and in the comprehensive monograph Citizenship in Africa. The Law of Belonging’, Hart
Publishing 2018.

6 Burundi, Liberia, Mauritania, Somalia, Sudan, eSwatini and Togo. See, UNHCR ‘Background Note on
Gender Equality, Nationality Laws and Statelessness 2019’ (2019) available at:
https://www.refworld.org/docid/5¢8120847.html.

7 B Manby, Citizenship Law in Africa: A Comparative Study (Open Society Foundations, 2016) 60-62, available at:
https://www.refworld.org/docid/56a77ffe4.html.

8 Ibid, 49-52.
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continue to be born stateless across Africa —whether in the context of discriminatory
laws, conflicts of law situations or the intergenerational perpetuation of statelessness.

State succession, both the legacy of decolonisation and more recent succession
situations, leading to the resulting (re)drawing of borders and (re)definition of
national belonging are another a cause of statelessness in Africa — especially for
minority groups and historic migrants who arrived pre-independence.® Nomadic
and cross-border populations have been among those affected in this context and
continue to face practical and political challenges to acquisition or recognition of
nationality today because relevant laws and procedures are not designed to
accommodate them.! Migrants, especially migrants without a regular immigration
status, can also struggle to maintain their connection with their country of origin,
especially because of difficulties acquiring documentation; can often cannot obtain
nationality in the country of residence. Refugees and especially former refugees,
from countries where it has been declared that the circumstances justifying refugee
status no longer apply and a refugee document no longer provides a valid
immigration status, face similar difficulties. These challenges generate statelessness,
particularly in subsequent generations born outside the parents’ country.!!

Statelessness has also resulted in Africa from the lack of due process and the broad
discretion granted to State officials responsible for the issuing of birth certificates
and 1identity cards, which in practice determine an individual’s access to proof of
nationality.!? The introduction of new biometric technologies and digital identity
systems in Africa has been heralded as a solution to the documentation ‘gap’, but if
the underlying legislative and policy structures that determine access to citizenship
are not addressed, this change may increase rather than decrease the incidence of
statelessness.!? A final source of statelessness that is of note in Africa and which 1s
another area in which developments should be closely followed is the targeted denial
or deprivation of nationality as a political tool. While this practice is not new and
indeed a number of high-profile cases were reported in the region in the 1990s, it
has been back in the headlines in several countries in the region as the measure has
again been imposed on political opponents and journalists.!*

9 Ibid, 2

10 See for instance on East Africa, B. Manby, ‘Statelessness and Citizenship in the East African Community’
(2018) available at: https://www.refworld.org/docid/5bee966d4.html.

11 This is related to limited access to naturalisation as well as problems maintaining contact with the country of
origin. L Hovil, ‘Ensuring that today’s refugees are not tomorrow’s stateless: solutions in a refugee context’ in L
van Waas and M Khanna (eds), Solving Statelessness (Wolf Legal Publishers, 2016).

12 B Manby, Citizenship Law in Africa: A Comparative Study (Open Society Foundations, 2016), 116.

13 B. Manby, “Legal Identity” and Biometric Identification in Africa, in Newsletter of the American Political Science
Association’s Organized Section on Migration and Citizenship, Summer 2018, Vol. 6, No. 2, available at:
http://connect.apsanet.org/s43/wp-content/uploads/sites/13/2018/08/APSA-Migration-Citizenship-
Newsletter-6-2-Summer-2018-.pdf.

1+ See for analysis and news stories on this issue: http://citizenshiprightsafrica.org/theme/loss-and-deprivation-

of-nationality/
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Digital identity and citizenship in Africa

As digital identity systems are introduced in more countries,
including as part of the push to implement Sustainable
Development Goal 16.9 and provide ‘legal identity’ to all by
2030, the fault lines of in/exclusion are increasingly being laid
bare. The experience with the National Integrated Identity
Management System (NIIMS) in Kenya has brought to light.
NIIMS is intended to become a Single Source of Truth about
Kenyan citizens and NIIMS registration will be required to
access universal healthcare, get a passport, register as a voter,
apply for a driving licence, register a mobile phone number,
pay taxes, open a bank account and more. However, those who
have historically struggled to secure identity documents and be
recognised as citizens may remain shut out and there is even a
risk that people who were previously recognised in day-to-day
practice as citizens will be registered as foreigners if they cannot
produce the required documentation to demonstrate
citizenship.!> The Nubian Rights Forum, Kenya Human
Rights Commission and Kenya National Commission on
Human Rights filed constitutional petitions against the roll out
of the system. On 30 January 2020, Kenya’s High Court
handed down its judgment, recognising the risk of
disenfranchisement and exclusion and ruling that the
implementation of NIIMS must be suspended untl the
government puts a comprehensive legal framework to address
the discriminatory nature of the system.!6 As this example
shows, while the shift towards digital identity management in
Kenya and elsewhere could help to generate a better picture of
the scale and spread of nationality problems in the region in the
coming years, it may also exacerbate them.!”?

15 Open Society Justice Initiative, Kenya’s National Integrated Identity Management System - Briefing Paper
(2019) available at:

https://www justiceinitiative.org/publications/kenyas-national-integrated-identity-management-scheme-niims.

16 See for an analysis of the case and the Kenyan experience: Privacy International, Why the Huduma Namba ruling
matters_for the future of digital ID, and not just in Kenya, 30 January 2020, available at:
https://privacyinternational.org/news-analysis/3350/why-huduma-namba-ruling-matters-future-digital-id-and-

not-just-kenya; Vivek Maru, Laura Goodwin, Aisha Khagai, and Mustafa Mahmoud, Digital IDs Make Systemic
Bias Worse, 5 February 2020, available at: https://www.wired.com/story/opinion-digital-ids-make-systemic-bias-
worse/.

17 See further Institute on Statelessness and Inclusion, Making SDG16.9 work for the wider Sustainable Development
Agenda: Lessons from the citizenship, statelessness and legal identity community - Policy brief (2019) available at:
https://files.institutesi.org/legal identity policy brief.pdf
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REGIONAL STANDARDS AND INTERGOVERNMENTAL COMMITMENTS

The right to a nationality has received significant attention within the African
Human Rights system, where a succession of court rulings in 2018 — 2019 have built
on earlier jurisprudence!® and helped to further crystallise the understanding of this
norm in the African regional context.!9 The African Charter on Human and
Peoples’ Rights does not contain a right to a nationality. However the African
Commission on Human and Peoples Rights which oversees the implementation of
the Charter has found that Article 5 (which provides that “[e]very individual shall
have the right to the respect of the dignity inherent in a human being and to the
recognition of his legal status”) includes the right to a nationality.20 In 2013, a
resolution of the African Commission on Human and Peoples’ Rights
(ACommHPR) reaffirmed this position (originally established in the ACommHPR’s
case law) in general terms.2! In 2018 and 2019, the African Court on Human and
Peoples’ Rights built on these decisions in two cases brought against Tanzania. It
referred directly to Article 15 of the UDHR, which prohibits arbitrary deprivation
of nationality, asserting this to be customary international law,22 while also affirming
that the right to a nationality is implied within the concept of “legal status” in Article
5 of the Charter.?

Article 6(3) of the African Charter on the Rights and Welfare of the Child provides
that “Every child has the right to acquire a nationality” and 6(4) requires States
Parties to grant nationality to an otherwise stateless child born in their territory.2*
These rights are explored in detail in a General Comment of the African Committee

18 Including African Commission on Human and Peoples’ Rights, Amnesty International v. Jambia, no. 212/98
(1999); John K. Modise v. Botswana, no. 97/93 (2000), Malawi Africa Association and others v. Mauritania nos. 54/91,
61/91,98/93, 164/97 4 196/97 and 210/98 (2000); Legal Resources Foundation v. Jambia, no. 211/98 (2001); and
Open Soctety Justice Initiative v. Cote d’Ivoire, no. 318/06 (2015); African Committee of Experts on the Rights and
Welfare of the Child, IHRDA & OSJIv. Renya (Kenyan Nubian Minors Decision), no. 002/09 (2011).

19 African Coourt on Human and Peoples’ Rights, Anudo Ochieng Anudo v. United Republic of Tanzania, App. No.
012/2015 (2018) and Kennedy Gihana & Others v. Republic of Rwanda, App. No. 017/2015 (2019); African Committee
of Experts on the Rights and Welfare of the Child, African Centre of Justice and Peace Studies (ACFPS) and People’s Legal
Aid Centre (PLACE) v the Republic of Sudan, no. 002/2018 (2018).

20 Including in African Commission on Human and Peoples’ Rights, John K. Modise v. Botswana, no. 97/93 (2000).
21 African Commission on Human and Peoples’ Rights (ACommHPR), Resolution 234 on the Right to
Nationality, 23 April 2013. This position had already been taken in, Modise v Botswana, Communication 97/93,
ACommHPR (6 November 2000), para 91 and Amnesty International v Zambia, Communication No. 212/98,
ACommHPR (5 May 1999), para 58.

22 Anudo Ochieng Anudo v. United Republic of Tanzania, App. No. 012/2015, African Court of Human and Peoples’
Rights, Judgment of 22 March 2018. See for a discussion of the case B. Manby, ‘Case note on Anudo Ochieng
Anudo v Tanzania (Judgment) (African Court on Human and Peoples’ Rights, App No 012/2015, 22 March
2018)’ in Statelessness and Citizenship Review (volume 1:1, 2019) available at:
https://statelessnessandcitizenshipreview.com/index.php/journal/article/view/75/25.

23 Robert John Penessis v. United Republic of Tanzania, App. No. 013/2015, African Court on Human and Peoples'
Rights, Judgment of 28 November 2019

24 African Charter on the Rights and Welfare of the Child (adopted 11 July 1990, entered into force 29
November 1999) CAB/LEG/24.9/49, arts 6(3) and 6(4).
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of Experts on the Rights and Welfare of the child, adopted in April 2014.25 The
General Comment recognises the “profoundly negative impact on respect for and
fulfilment of other human rights” of statelessness and the need for not only
nationality, but also proof of nationality, in order to be able to access rights.
Following its jurisprudence in The Institute for Human Rights and Development in Africa
and the Open Society Justice Initiative (on behalf of children of Nubian Descent in Kenya) v. Kenya,
the ACERWC adopts a purposive reading of Article 6(3) stressing that the best
interests of the child requires that children should acquire a nationality from birth
and must not be made to wait until they turn 18.26 In its 2018 decision on the case
of African Centre of Justice and Peace Studies (ACTPS) and People’s Legal Aid Centre (PLACE)
v the Republic of Sudan, the ACERWC further elucidated the relationship between the
right to a nationality as protected in Article 6 and Article 3 of the children’s Charter
on non-discrimination, concluding that the applicant had been arbitrarily deprived
of her Sudanese nationality.?”

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights
of Women in Africa is more limited in its promotion of women’s equal right to
acquire, retain and transmit nationality than the international standards, providing
only that “a woman shall have the right to retain her nationality or to acquire the
nationality of her husband” and “a woman and a man shall have equal rights with
respect to the nationality of their children except where this is contrary to a provision in
national legislation or is contrary to national security interests”.28 This clause permitting
national law to override the principle of gender equality runs counter to the general
provisions on gender equality in the protocol as well as the African Charter on the
Rights and Welfare of the Child as interpreted in the aforementioned General
Comment and jurisprudence. In the 2018 case against Sudan, the ACERWC
explicitly outlined that “unlike children born to a Sudanese father, children born to
a Sudanese mother have to go through an administrative process to be considered
as Sudanese nationals by birth” leading it to conclude that “the law treats differently
these groups of children on the basis of the gender of their parents [...] a prohibited
ground of discrimination”.29

25 African Committee of Experts on the Rights and Welfare of the Child, ‘General Comment No. 2 on Article 6
of the ACRWC: "The Right to a Name, Registration at Birth, and to Acquire a Nationality"

(2014), ACERWC/GC/02.

26 See also Safeguards against childhood statelessness under the African human rights system by Ayalew
Getachew Assefa in Chapter 11.

27 African Committee of Experts on the Rights and Welfare of the Child, African Centre of Justice and Peace Studies
(ACTPS) and People’s Legal Aid Centre (PLACE) v the Republic of Sudan, no. 002/2018 (2018).

28 Protocol to the African Charter on Human and People's Rights on the Rights of Women in Africa (adopted 7
November 2003, entered into force 25 November 2003), art 6 (emphasis added).

29 African Committee of Experts on the Rights and Welfare of the Child, African Centre of Justice and Peace Studies
(ACTPS) and People’s Legal Aid Centre (PLACE) v the Republic of Sudan, no. 002/2018 (2018) para 40.
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Following the publication of a study on The Right to Nationality in Africa in 2014,30
the African Commission on Human and Peoples’ Rights adopted the text of a draft
Protocol to the African Charter on the Specific Aspects of the Right to a Nationality
and the Eradication of Statelessness in Africa in 2015.3! The draft text was
transmitted to the political organs of the African Union (AU), considered and
amended by state experts in three meetings during 2017 and 2018, and finally
approved at ministerial level by a meeting of the Specialised Technical Committee
(STC) on Migration, Refugees and IDPs in November 2018. In February 2019, the
Executive Council of the AU approved the progress of the draft Protocol to the STC
on Justice and Legal Affairs, the final stage before adoption.32 In October 2019, on
the occasion of UNHCR’s High Level Segment on Statelessness, the African Union
Commission pledged the following: “No later than by the end of 2020 the African
Union Commission commits to submit the draft Protocol to the African Charter on
Human and Peoples’ Rights on Specific Aspects of the Right to Nationality and
Eradication of Statelessness in Africa for adoption by the AU Assembly”. If adopted
substantially in the form approved by the African Commission on Human and
Peoples’ Rights, the text would provide significant advances on international law in
relation to provisions on the acquisition of nationality at birth and access to
naturalisation, as well as an article dedicated to the situation of nomadic
populations.

This evolving regional human rights framework is complemented at the sub-
regional level by several intergovernmental initiatives around the issue of
statelessness. The first of these was the Abidjan declaration by the Heads of State of
the Economic Community of West African States (ECOWAS), adopted in 201533 —
later given more detailed content in the Banjul Plan of Action of ECOWAS on the
Eradication of Statelessness. In 2016, the SADC Parliamentary Forum adopted a
Resolution on the Prevention of Statelessness and the Protection of Stateless Persons
in the Southern Africa Development Community (SADC) Region.3* It called on
governments to take a series of actions including the adoption of a SADC Ministerial
Declaration and Action Plan on Statelessness, but work to achieve this is still
underway. Meanwhile, the International Conference on the Great Lakes Region
adopted their own sub-regional Declaration on the Eradication of Statelessness at a

30 ACommHPR, “The Right to Nationality in Africa’ (2014) available at:
https://www.refworld.org/pdfid/54cb3c8f4.pdf.

31 Final Communiqué of the 18th Extraordinary Session of the African Commission on Human and Peoples’
Rights, 7 August 2015.

32 Decision on the Reports of the Specialised Technical Committees (STCs), 34" Ordinary Session of the
Executive Council, 7-8 February 2019, Addis Ababa, Ethiopia, Executive Council of the African Union, 8
February 2019, EX.CL/Dec.1032(XXXIV).

33 Abidjan Declaration of Ministers of ECOWAS Member States on the Eradication of Statelessness (2015)
available at https://www.unhcr.org/ecowas2015/ENG-Declaration.pdf.

34 Resolution on the Prevention of Statelessness and the Protection of Stateless Persons in the SADC Region
(2016) http://citizenshiprightsafrica.org/wp-content/uploads/2017/01/Resolution-Statelessness SADCPF-
40th-Plenary-Assembly 2016.pdf.
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Heads of State Summit in 2017.35 The ICGLR secretariat has now committed “to
support and submit at the next ICGLR Regional Inter-Ministerial committee the
consolidated draft action plan of ICGLR on the eradication of statelessness in the
Great Lakes Region (2017-2024) for its final adoption by March 2020”.36 In
December 2018, a group of experts from member states of the Economic
Community of Central African States (ECCAS) adopted a resolution on the
N’Djamena Initiative on the Eradication of Statelessness in Central Africa.3?
ECCAS has since pledged to adopt a Regional Action Plan, guided by the
N’Djamena Initiative, in 2020.38 West African States made more pledges at
UNHCR’s ‘High Level Segment’ (HLS) on Statelessness in 2019 than any other
region in the world, followed by Southern Africa.

Overall, the collective significance of these initiatives is to establish political
recognition of the problem of statelessness on the African continent, as well as legal
guidance on the steps to be taken to eradicate it. While implementation is always a
challenge, the commitments made are based on an understanding of the citizenship
issues created by Africa’s colonial past, and the need to resolve the status of the many
millions of Africans whose nationality is currently undetermined. This recognition
is all the more important in the context of rapid roll-out of new identification
systems, often undertaken without the necessary reforms to nationality laws and
procedures that would ensure that they operate to include (as argued) or to exclude.

Pledges by African States at
UNHCR High Level Segment on Statelessness

The significant progress achieved over the past few years in
putting statelessness on the agenda of states in the African region
was evidenced by the impressive rate of participation in
UNHCR’s High Level Segment on Statelessness convened as
part of its Executive Committee meeting in October 2019. 34 of
the 48 countries in the region (equivalent to 70%) made a
‘Pledge’ on the occasion of this event, together accounting for
more than half of the total tally of pledges made by states.
Importantly, many of these pledges were for concrete action,
including 17 countries promising to enact reforms to their

35 Declaration of International Conference on the Great Lakes Region (ICGLR) Member States on the
Eradication of Statelessness (2017) available at: https://www.refworld.org/docid/59¢9cbh8c4.html.

36 UNHCR, Results of the High-Level Segment on Statelessness (2019) available at:
https://www.unhcr.org/ibelong/results-of-the-high-level-segment-on-statelessness/.

37 N’Djamena Initiative on the Eradication of Statelessness in Central Africa (2018) available at:
https://data2.unhcr.org/en/documents/download/67429.

38 UNHCR, Results of the High-Level Segment on Statelessness (2019) available at:
https://www.unhcr.org/ibelong/results-of-the-high-level-segment-on-statelessness/.
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nationality laws to address the drivers of statelessness. Six
countries pledged to amend gender discriminatory provisions,
such as eSwatini that committed “to undertake national
consultations on gender equality in nationality laws and initiate
the necessary reforms to uphold citizens’ equal ability to confer
nationality on spouses and children by end of 2024”. Others
pledged to address gaps in the legislation, for instance to fulfil
every child’s right to a nationality, such as the Central African
Republic pledge, by the end of 2021, to insert a provision
providing for grant of nationality at birth to children born on the
territory who would otherwise be stateless. There were also
pledges to address the exclusion of minority groups from
citizenship, for instance by Kenya (“By 2020, recognize and
register Kenyan citizens members of the Shona community,
who qualify for citizenship under the law”) and Uganda (“By
2024, ensure that the Maragoli, Benet, Ugandan-Asian and
other unrecognised communities present in Uganda since before
1926 are recognised as citizens of Uganda”). Other forms of
action were also pledged, including data collection (21 countries,
three of which pledged to include a relevant question in the next
national population census); accession to the statelessness
conventions (11 to the 1954 Convention and 15 to the 1961
Convention); the adoption or implementation of National
Action Plans (17 countries) and the introduction of Statelessness
Determination Procedures (11 countries). If such progress is
achieved in the coming 3-5 years, this would mean considerable
change to the picture of statelessness in Africa.

CIVIL SOCIETY ENGAGEMENT

Civil society networks and organisations in Africa have made significant
contributions through advocacy towards the eradication of statelessness in Africa, at
continental, regional and national levels. Organisations supporting the Citizenship
Rights in Africa Initiative (CRAI),* an informal continental network of NGOs
working on issues related to nationality and statelessness, have engaged with the
African Union (AU) and its regional intergovernmental bodies, especially in relation
to the draft protocol. At the 2019 HLS, African NGOs and networks made 35
pledges aimed at the eradication of statelessness in Africa through advocacy; data

0 See list of organisations working on the right to a nationality at http://citizenshiprightsafrica.org/network.
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collection; awareness-raising; capacity building and legal assistance. In Southern
Africa, local GSOs have collaborated to form the Southern African Nationality
Network (SANN),#! and work is underway to establish an East African network.

Kenyan civil society has led campaigns that have resulted in the decision of the
Kenyan government to recognise some formerly stateless groups as Kenyan; while
in South Africa, NGOs have mobilised to litigate children’s rights to birth
registration and nationality. African NGOs also played an important role in the
development of African jurisprudence on the right to nationality, most notably the
African Court’s first decision on nationality, Anudo v United Republic of Tanzania.*?
Civil society advocacy also contributed greatly, alongside UNHCR, to the decision
of the Pan African Parliament to add the right to nationality to its agenda and
support efforts to eradicate statelessness in Africa.*3 In November 2019, the Fourth
African Judicial Dialogue, convened by the African Court on Human and Peoples’
Rights to discuss contemporary human rights issues, highlighted the issue of
statelessness, the importance of the draft protocol, and the role of the judiciary.**

The Citizenship Rights in Africa website, (re-)launched in the second half of 2016,
offers an impressive database of news articles, reports, legislation and jurisprudence
about nationality law, identification and statelessness in Africa. It is searchable by
country, theme, and type of media, serving as a key resource for all those engaged
in efforts towards the realisation of the right to a nationality in Africa.*

YASAH KIMEI

“It is important that work on “legal identity for all”
emphasises “for all” — those who could be left behind.”

Yasah has been personally affected by lack of documentation
and discriminatory application systems. He now works as
‘Programme Administrator” with the Nubian Human Rights
Forum in Kenya. He is an activist and human rights defender
working in Kibera on citizenship and nationality as well as

! http://sann.africa/
#2 ‘Africa’s Human Rights Court Strengthens Protections for the Right to Nationality’ Open Society Foundations,

28 March 2018 http://citizenshiprightsafrica.org/africas-human-rights-court-strengthens-protections-for-the-

right-to-nationality/
#3 ‘Report on the Workshop on the Right to Nationality in Africa’, Pan-African Parliament, 9 August 2017

http://citizenshiprightsafrica.org/pan-african-parliament-report-on-the-workshop-on-the-right-to-nationality-in-

africa/

# Final Communique Fourth African Judicial Dialogue, 30 October — 1 November 2019, Kampala, Uganda,
African Court on Human and Peoples' Rights, 7 November 2019 http://citizenshiprightsafrica.org/final-
communique-fourth-african-judicial-dialogue-30-october-1-november-2019-kampala-uganda/

# See http://citizenshiprightsafrica.org/.
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gender-based violence, assisting a team of paralegals to help
others overcome discrimination and obtain documentation of
citizenship.

COUNTRY PROFILES

To complement the regional overview of the state of statelessness in Africa, the
following sections explore the situation at national level in greater detail, in four
countries where there are significant challenges and interesting recent
developments, in fulfilling the right to a nationality for all: Cote d’Ivoire, Kenya,
South Africa and Zimbabwe.

Cote d’lvoire

The Ivorian Nationality Code is highly restrictive. In order to acquire Ivorian
nationality at birth, at least one parent of the individual must be an Ivorian citizen.
Despite the state’s ratification of the 1961 Convention in 2013, the law does not
offer protection to otherwise stateless children born on the territory and the
provisions that provide for the possibility of deprivation of nationality fail to include
a safeguard against statelessness. The law is also discriminatory on the basis of
gender and disability: a woman who has acquired Ivorian nationality through
naturalisation cannot confer nationality upon her children unless her spouse has
died, and naturalisation is only available to persons without mental or physical
handicaps.6 However, in the October 2019 High-Level Segment, Cote D’Ivoire
pledged to grant nationality to otherwise stateless children born on the territory, as
well as reforming the nationality law to make it more gender-equal.

At the end of 2017, Céte d’Ivoire estimated the stateless population to be around
700,000.47 Statelessness (and risk thereof) is particularly problematic among
descendants of pre-independence migrants - such as the Fula people - who were
brought into the country during colonial times to work on plantations and did not
receive nationality when the country gained independence.*® Despite having been

46 Institute on Statelessness and Inclusion and la Coalition de la société civile de lutte contre 'apatridie, Joint
Submission to the Human Rights Council at the 33rd Session of the Universal Periodic Review: Cote D’Ivoire’ (4
October 2018), available at https://files.institutesi.org/UPR33 Cote dlvoire.pdf.
7 UNHCR, ‘The Lost Children of Cote D’Ivoire’, available at https://www.unhcr.org/ibelong/the-lost-
children-of-cote-divoire/.

# UNHCR, ‘Cattle herders face a life of limbo in Cote D’Ivoire’, available at
https://www.unhcr.org/news/stories/2019/5/5cd2e5a44/ cattle-herders-face-life-limbo-cote-divoire.html.
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in the country for generations, historical migrants and their descendants still have
no nationality.*

Another group at risk of statelessness are foundlings (abandoned children), who are
not entitled nationality by law and must comply with the normal birth registration
procedures, which can add an additional barrier to acquisition of nationality.’0
UNHCR estimates that there are as many as 300,000 stateless people living in Cote
d’Ivoire because of this phenomenon.5! In 2018, a landmark court decision granted
nationality to five children, and a judge in Soubre subsequently followed that
decision and issued nationality certificates to an additional six children.2 However,
granting nationality to foundlings ad hoc through court decisions does not offer a
holistic and appropriate solution to the issue.

Birth registration is a prerequisite for Ivorian nationality, but all births must be
registered within three months, and late registrations fall under local courts, with
attendant higher expenses. Public servants lack proper training on how to register
new-born babies and are often accused of corruption and extortion, while the
general public is ill-informed about birth registration procedures.>® As a result, only
65% of children under the age of five have been registered at birth.>*

In August 2018, UNHCR, the Government of Céte d’Ivoire and the National
Institute of Statistics launched a project to map and improve data on statelessness
in the country. This nation-wide mapping is aligned to the Banjul Plan of Action of
the Economic Community of West African States (ECOWAS) on the eradication of
statelessness 2017 — 2024.55 The results were yet to be published at the time of
writing.

Kenya

According to UNHCR, by the end of 2018 there were 18,500 stateless people in
Kenya.56 Today, a significant number of Kenyans transition into adulthood without

4 Institute on Statelessness and Inclusion and la Coalition de la société civile de lutte contre ’apatridie, ‘Joint
Submission to the Human Rights Council at the 33rd Session of the Universal Periodic Review: Cote D’Ivoire’ (4
October 2018), available at https://files.institutesi.org/UPR33 Cote dlvoire.pdf.

50 Ibid.

5T UNHCR, ‘The Lost Children of Céte D’Ivoire’, available at https://www.unhcr.org/ibelong/the-lost-
children-of-cote-divoire/.

52 UNHCR, ‘Campaign Update, January - March 2019’ (March 2019), available at
https://www.refworld.org/docid/5cadbfc77.html [accessed 8 November 2019].

53 Institute on Statelessness and Inclusion and la Coalition de la société civile de lutte contre I'apatridie, ‘Joint
Submission to the Human Rights Council at the 33rd Session of the Universal Periodic Review: Cote D’Ivoire’ (4
October 2018), available at https://files.institutesi.org/UPR33 Cote dlvoire.pdf.

5 UNICEF, ‘Country Profiles: Cote d’Ivoire’, available at https://data.unicef.org/country/civ/#.

% UNHCR, ‘UNHCR launch mapping of statelessness in Céote d’Ivoire’ (Sep 2018), available
https://www.unhcr.org/blogs/mapping-statelessness-cote-divoire/.

56 UNHCR, ‘UNHCR Statistics — The World in Numbers’, available at http://popstats.unhcr.org/en/overview.
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identification documents due to gaps in registration, identification problems, and
citizenship procedures.’” Kenya’s law specifies that stateless persons who have lived
in Kenya continuously since its independence (1963), and their descendants, can
acquire Kenyan citizenship by registration. Foreigners who arrived after
independence, but who lived legally in Kenya continuously for seven years, are also
eligible under certain conditions.’® In 2016, the Kenyan Government recognised
the Makonde, an ethnic group native to the region, as Kenyan citizens, also
extending the deadline for stateless persons present in Kenya since independence
and their descendants to register for nationality from 2016 to 2019.59 While these
developments signal that the issue of statelessness has gained governmental
attention, a significant number of people in Kenya remain stateless — for example,
the Shona community, who arrived in Kenya 70 years ago, remain unregistered, as
well as members of the Pemba, Barundi, Nubian and Nyarwanda communities.5
Encouragingly, in the UNHCR October 2019 High-Level Segment, Kenya pledged
to recognise and registers members of the Shona community as Kenyan citizens.

At a conference in April 2019 which discussed the eradication of statelessness in the
Great Lakes region,f! the key outcomes for Kenya included the re-establishment of
a task force on statelessness; the validation and implementation of the National
Action Plan to eradicate statelessness (that was drafted already in 2017); recognition
of the Shona community as Kenyan citizens; a new birth and death registration act
that provides safeguards to prevent statelessness; and accession to the statelessness
conventions.

Meanwhile, in early 2019, Kenya introduced a new digital identification system,
called the National Integrated Identity Management System (NIIMS). There are
worries that unregistered individuals might be left out and that this could lead to
further disenfranchisement of Kenyan citizens and aggravate the exclusion of stateless
people in Kenya because those left without a Huduma Namba would be unable to
access public services.®? Responding to litigation raising concerns over data privacy,

57 Kenya Human Rights Commission, ‘A Call to Action to End Statelessness in Kenya’ (24 January 2019),
available at https://www.khrec.or.ke/2015-03-04-10-37-01/blog/675-a-call-to-action-to-end-statelessness-in-
kenya.html.

58 UNHCR, ““This is our Home™: Stateless Minorities and their search for citizenship’ (2017), available at
https://www.unher.org/ibelong/wp-content/uploads/UNHCR EN2 2017IBELLONG Report ePub.pdf.
59 Ibid.

60 Kenya Human Rights Commission, ‘A Call to Action to End Statelessness in Kenya’ (24 January 2019),
available at https://www.khrec.or.ke/2015-03-04-10-37-01/blog/675-a-call-to-action-to-end-statelessness-in-

kenya.html; B. Manby, ‘Statelessness and Citizenship in the East African Community’, UNHCR (September
2018), available at http://citizenshiprightsafrica.org/wp-content/uploads/2018/11/Statelessness-and-
citizenship-in-the-East-African-Community.pdf.

61 UNHCR, ‘Ministerial Conference on the Eradication of Statelessness in the Great Lakes Region’, available at
https://www.unhcr.org/ibelong/wp-content/uploads/ Great-Lakes-Region-Outcome-Document-of-the-

Ministerial-Conference-on-the-Eradication-of-Statelessness-April-2019.docx

62Kenya Gazette Supplement No. 16 / (Acts No. 18) (4 January 2019), available at
http://kenyalaw.org/kl/fileadmin/pdfdownloads/AmendmentActs/2018/StatuteLawMischellaneousNo180f201

8.pdf.
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registration in NIIMS as a precondition to access all public services and further
discrimination of marginalised groups, the High Court of Kenya decided in April
2019 that the government could proceed with data collection, but that registration
should be voluntary and access to services should not depend on enrolment.63
Between April and May 2019, about 35 million Kenyans were registered.6*
However, in summer 2019, the Kenyan government drafted a new law governing
NIIMS — the Huduma Bill - which disregards the High Court ruling. According to
the proposed legislation, the Huduma Namba will be required to access public
services such as universal healthcare, financial services, public schooling, application
for a passport and more.55 Criticisms of the bill include the monetary penalties and
prison sentences for late birth and death registration, transacting without NIIMS
and tampering with the number. On 30 January 2020, Kenya’s High Court ruled
that the implementation of NIIMS must be suspended until an appropriate
legislative framework is put in place to deal with both data privacy issues and to
ensure that the roll out is not discriminatory.66 This ruling opens a new chapter for
issues of documentation, digital ID and citizenship in Kenya and it remains to be
seen what the impact is on statelessness and the right to a nationality in the country.

South Africa

South Africa is understood to have a substantial stateless population, although the
country has no dedicated mechanism for identifying statelessness and no official
statistics for statelessness exist.6” South Africa has not ratified either statelessness
convention, despite having pledged to do s0.98 The South African NGO Lawyers
for Human Rights outlines groups at risk of statelessness, including the children of
foreigners (predominantly from Zimbabwe), the children of South African nationals
born abroad, orphans, abandoned children, unaccompanied foreign minors, victims
of ID theft or duplication, children of undocumented parents, and communities in
border areas, among others.6% South Africa has been criticised for its restrictive and
discriminatory nationality acquisition processes — perhaps most notably by 12 states
in the 27t session of the Universal Period Review in 2017,70 where criticism focussed

63 Namati, ‘Stopping the Digital ID Register in Kenya — A Stand Against Discrimination’, available at
https://namati.org/news-stories/stopping-the-digital-id-register-in-kenya-a-stand-against-discrimination/.

64 V. Matinde, ‘Kenya looks to enforce NIIMS registration’ Web Africa (17 July 2019), available at
http://www.itwebafrica.com/ict-and-governance/256-kenya/246159-kenya-looks-to-enforce-niims-registration.
65 The Huduma Bill (2019), available at https://www.ict.go.ke/wp-content/uploads/2019/07/12-07-2019-The-
Huduma-Bill-2019-2.pdf?mc_cid=ab69d4b274&mc _eid=%5BUNIOQID%5D.

66 New York Times, Kenya’s High Court Delays National Biometric ID Program, 31 January 2020, available at:
https://www.nytimes.com/2020/01/31/world/africa/kenya-biometric-ID-registry.html.

67 Lawyers for Human Rights and Institute on Statelessness and Inclusion, JJoint Submission to the Human
Rights Council at the 27th Session of the Universal Periodic Review: The Republic of South Africa’ (22
September 2016), available at http://www.institutesi.org/SouthAfrica~UPR2016.pdf.

68 J. P. George, ‘Statelessness and Nationality in South Africa’ (2013), available at
http://www.lhr.org.za/publications/statelessness-and-nationality-south-africa.

69 Ibid.

70 Lawyers for Human Rights, ‘Press Statement: States ask South Africa to Give Rights to the Stateless’, available
at http://www.lhr.org.za/news/2017/press-statement-states-ask-south-africa-give-rights-stateless.
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upon South Africa’s Citizenship Act, which only grants citizenship to children if
their birth has been registered. Therefore, although the right to nationality is
enshrined in the South African Constitution, there are many children at risk of
statelessness, including those whose parents are undocumented or without valid
immigration status, foundlings, and unaccompanied foreign minors,’! as well as
children born abroad to South African parents.’?

There were a number of positive high-profile court cases in 2018 regarding children
and statelessness — for example, in Naki v Director General Home Affairs, the high court
ruled that children born in South Africa have the right to access birth registration,
regardless of their parents’ legal status.”> However, human rights groups, as well as
refugee and children’s rights organisations, expressed concern about an October
2018 government proposal to discontinue issuing birth certificates to foreign
children, which would violate the South African Constitution and international law.
In addition to difficulties relating to access to birth registration, South Africa
prohibits dual citizenship and requires individuals to relinquish their non-South
African citizenship in order to apply for South African citizenship. For
Zimbabweans as well as for other foreign-born individuals, this creates a risk of
statelessness both during the application process, as well as after, in the case of those
whose applications have been rejected.’ It is partly due to discrimination of non-
nationals on the labour market that it is considered necessary to apply for South
African citizenship, even when the applicant has the right to residency.

Stateless people in South Africa are at risk of long-term arbitrary detention, largely
as a consequence of the country not recognising stateless individuals who do not
qualify for refugee status.” Furthermore, around 700,000 persons have had their
identity blocked following the issuance of multiple or duplicate identity numbers due
to administrative mistakes, corruption and fraud.” Blocked identity occurs when a
person’s legal status is blocked on the Home Affairs system, meaning that they are
not afforded basic rights such as voting, travelling or access to their bank account.

7! Lawyers for Human Rights and Institute on Statelessness and Inclusion, Joint Submission to the Human
Rights Council at the 27th Session of the Universal Periodic Review: The Republic of South Africa’ (22
September 2016), available at http://www.institutesi.org/SouthAfricaUPR2016.pdf.
72 J. P. George, ‘Statelessness and Nationality in South Africa’ (2013), available at
http://www.lhr.org.za/publications/statelessness-and-nationality-south-africa.

73 K. Mpofu, ‘High Court rules children born in South Africa can be registered, regardless of their parents’ legal
status’ Ground Up (28 August 2018), available at https://www.groundup.org.za/article/high-court-rules-all-
children-born-south-africa-regardless-their-parents-legal-status-can-be-registered/.

7+ D. Brotman, “The faces behind SA’s citizenship nightmare’, Mail and Guardian (5 July 2018), available at
http://mg.co.za/article/2018-07-05-00-the-faces-behind-sas-citizenship-nightmare.

7> Lawyers for Human Rights and Institute on Statelessness and Inclusion, Joint Submission to the Human
Rights Council at the 27th Session of the Universal Periodic Review: The Republic of South Africa’ (22
September 2016), available at http://www.institutesi.org/SouthAfricaUPR2016.pdf.

76 Parliamentary Monitoring Group, ‘Duplicate IDs, Uncollected IDs, Residence Permit backlog, Initial Permit
Transformation Plan: progress report by Home Affairs’ (13 August 2012), available at
https://pmg.org.za/committee-meeting/ 14682/.
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A plethora of documents is required to unblock identity, which many people do not
possess, and this has left a considerable number stateless.””

Zimbabwe

In 2016, UNHCR estimated that Zimbabwe had a stateless population of 300,000,78
which placed it as the country with the second largest reported population of
stateless people in Africa. This number has not been updated since then, as “a study
is being pursued to provide a revised estimate of statelessness figures”.”9 Zimbabwe’s
high number of stateless persons is in part due to the key gap in the Zimbabwean
nationality law, which lacks a safeguard to grant citizenship to children born
stateless in the territory. The government also has yet to ratify the 1961 UN
Convention on the Reduction of Statelessness and the Convention of the Rights of
Migrant Workers and their Families, which provides some protection to migrant
workers in terms of nationality.

Studies have shown that birth registration remains a significant problem,
particularly in areas such as Matabeleland where almost 50% of children go
unregistered, which poses a major risk of statelessness. In this regard, in 2019 the
Zimbabwean Human Rights Commission has launched a national enquiry into the
level of access to documentation for Zimbabweans.80 However, this may still be a
problem given that granting and revocation of citizenship is extremely politicised,
and cases of refusal of passports and revocation of citizenship of political figures and
commentators continue to surface.

In February 2019, the Cabinet approved the repeal of the Citizenship of Zimbabwe
Act, replacing it with the Zimbabwe Citizenship Act as part of an ongoing process
to align the bill with the provisions of the 2013 Constitution.8! This new act allows
dual nationality for Zimbabwean citizens by birth, and also establishes a Citizenship
and Immigration Board which is authorised to administer the granting and
revocation of citizenship by descent or registration, extending this power from one
(the Registrar-General) to three administrators, but retaining a high degree of
executive discretion.?? Notably, the Bill increases the required 5 years of residence
before naturalisation to 10 years, further restricting access to naturalisation.

77 Lawyers for Human Rights, ‘ID Blocking: A Growing Threat to Nationality’, available at
http://www.lhr.org.za/blog/2013/9/id-blocking-growing-threat-nationality.

78 UNHCR, ‘Global Trends: Forced Displacement in 2015’.

79 UNHCR, ‘Global Trends: Forced Displacement in 2018°, p. 69.

80 ‘Zimbabwe Human Rights Commission launch national inquiry into issues around access to national
documentation in Zimbabwe’ Rubatana (20 March 2019), available at
http://kubatana.net/2019/03/20/zimbabwe-human-rights-commission-launch-national-inquiry-into-issues-
around-access-to-national-documentation-in-zimbabwe/.

81 ‘Zimbabwe: Cabinet Okays Citizenship Law Amendments to Bring Dual Citizenship’ Al Africa (27 February
2019), available at https://allafrica.com/stories/201902270121.html.

82 Zimbabwe Citizenship Bill (2018), available at http://www.justice.gov.zw/imt/wp-
content/uploads/2018/06/Zimbabwean-Citizenship-Bill.pdf.
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STATELESSNESS
IN THE AMERICAS

OVERVIEW OF STATELESSNESS IN THE REGION

The Americas has been heralded as the region which promises to lead the way in
the eradication of statelessness.! This is based on the understanding that the number
of stateless people in the region is relatively low and that nationality law frameworks
in the region already provide a combination of jus soli and jus sanguinis provisions. fus
soli, in particular, helps to ensure that any case of statelessness lasts, at most, no more
than one generation because it provides access to nationality to all persons born on
a State’s territory regardless of the nationality - or statelessness - of their parents.?
The Americas is also a region in which the right to a nationality enjoys a strong
position in domestic legal frameworks,® and legislative reforms are helping to
improve the identification and protection of stateless persons as well as reduce the
risk of new cases of statelessness from emerging.*

Nevertheless, statelessness remains a significant phenomenon in the Americas —
more so than the current statistical picture would suggest. At the end of 2018, a total
of only 6,892 stateless persons were reported in the region, according to data

! UN High Commissioner for Refugees (UNHCR), Remarks by Commissioner Anténio Guterres, ‘Out of the
Shadows: Ending Statelessness in the Americas Event’ (18 November 2014), available at
http://unhcrwashington.org/resources/video-gallery/out-shadows-ending-statelessness-americas-event

2Americas Network on Nationality and Statelessness, ‘Annual Report’ (2015), available at
http://staticl.squarespace.com/static/55eb3459e4b021abebfec2bd/t/570dc6aa04426215739ab87¢/ 146052063
710//Red+ANA+Annual+Report+2015.

3 For example, there are constitutional protections against deprivation of nationality in many countries in the
region. In Canada, legal provisions that were previously introduced to give the government greater power to
revoke citizenship from people convicted of crimes such as terrorism were repealed in 2017 (Government of
Canada, ‘Changes to the Citizenship Act as a result of Bill C-6" (22 August 2018), available at
https://www.canada.ca/en/immigration-refugees-

citizenship/news/2017/10/changes to the citizenshipactasaresultofbillc-6.html). Moreover, in the case of
Maslenjak v. United States, the US Supreme Court found that the government cannot revoke a person’s U.S.
citizenship for lying to immigration authorities, unless the withheld facts would have resulted in denial of
citizenship (B. Chappel, ‘Supreme Court overturns Lower Court on grounds for stripping U.S. Citizenship’ NPR
(22 June 2017), available at https://choice.npr.org/index.html?origin=https://www.npr.org/sections/ thetwo-
way/2017/06/22/533954802/supreme-court-overturns-ruling-on-stripping-u-s-citizenship).

* For example, Brazil's draft legislation to grant nationality to people not considered nationals of any other state,
in compliance with the 1954 Convention and Suriname’s 2014 amendment of Law 1975 on Nationality and
Residence removing gender inequality and giving equal rights to women to pass on nationality to their children
and spouses. See also, UN High Commissioner for Refugees (UNHCR), ‘Submission by the United Nations High
Commissioner for Refugees for the Office of the High Commissioner for Human Rights' Compilation Report -
Universal Periodic Review: Brazil’ (November 2011), p. 2. available at
http://www.refworld.org/docid/4ed361722.html; UN High Commissioner for Refugees (UNHCR), ‘UNHCR
applauds Suriname for ensuring gender equality in nationality laws’ (2014), available at
www.unhcr.org/53d20b756.html.
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https://www.canada.ca/en/immigration-refugees-citizenship/news/2017/10/changes_to_the_citizenshipactasaresultofbillc-6.html
https://choice.npr.org/index.html?origin=https://www.npr.org/sections/thetwo-way/2017/06/22/533954802/supreme-court-overturns-ruling-on-stripping-u-s-citizenship
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compiled by UNHCR.5 Yet, numbers are incomplete and lack precision, as a result
of factors such as the absence of stateless determination procedures in many
countries, the lack of accurate data due to countries not including statelessness
within their statistics, and non-standardised birth registration processes in remote
areas.t

Moreover, since 2015, UNHCR stopped reporting on the number of stateless
persons in the Dominican Republic (DR), which is the country that previously
reported the highest stateless population in the Americas. In 2015, UNHCR
reported a total stateless population of 136,585 in the Americas, of which 133,770
were living in the Dominican Republic.” As discussed below, the situation in the
Dominican Republic remains unresolved, however update figures have not been
released and in the meantime this population is not captured in the official statistics.
In early 2020, a new report on statelessness in the United States estimated the
number of people affected by or at risk of statelessness to be around 218,000, which
is far larger than was previously assumed.8 This population 1s also unaccounted for
in the overall regional (and global) data on statelessness. Elsewhere in the region, in
countries where figures are reported, there has been a slight increase in the count for
the number of stateless persons, from 2,815 in 2015 to 3,100 in 2018. This increase
likely responds to awareness raising efforts and the establishment of statelessness
determination procedures having an impact on the identification of stateless persons
and thereby state reporting.

As such identification and mapping efforts continue, the official tally for the number
of stateless persons in the Americas can be expected to rise significantly as it is clear
from these examples that statelessness remains unreported or underreported in most
countries in the region. Factors such as discriminatory nationality laws,? gaps in jus
soli regimes and in the registration and documentation of populations,!? and mass
migration, also combine to generate new cases of statelessness in the region. As
discussed below, documentation and citizenship issues that have come to light in the
context of the humanitarian crisis in Venezuela — which has led to over three million

> UN High Commissioner for Refugees (UNHCR), ‘Global Trends: Forced Displacement in 2018’ (2018),
available at https://www.unhcr.org/5d08d7¢ee7.pdf.

6 For a detailed analysis and critique of the challenges and gaps in statistical reporting on statelessness, see
Institute on Statelessness and Inclusion, The World’s Stateless Report (2014), available at
http://www.institutesi.org/worldsstateless.pdf.

7 UN High Commissioner for Refugees (UNHCR), ‘Global Trends: Forced Displacement in 2015 (2015),
available at http://www.unhcr.org/576408cd7.pdf.

8 Centre for Migration Studies, ‘Statelessness in the United States: A Study to Estimate and Profile the US
Stateless Population’ (January 2020), available at https://cmsny.org/wp-
content/uploads/2020/01/StatelessnessReportFinal.pdf.

9 Barbados and the Bahamas, for example, restrict the right of women to transmit their citizenship to a child born
abroad. See further: https://equalnationalityrights.org/countries/americas.

10 Juliana Vengoechea Barrios, ‘Do jus soli regimes always protect children from statelessness? Some reflection
from the Americas’, in Institute on Statelessness and Inclusion, World’s Stateless Report (2014), available at:
http://children.worldsstateless.org/3/safeguarding-against-childhood-statelessness/do-jus-soli-regimes-always-
protect-children-from-statelessness-some-reflection-from-the-americas.html.



https://cmsny.org/wp-content/uploads/2020/01/StatelessnessReportFinal.pdf
http://children.worldsstateless.org/3/safeguarding-against-childhood-statelessness/do-jus-soli-regimes-always-protect-children-from-statelessness-some-reflection-from-the-americas.html

STATELESSNESS IN THE AMERICAS

people fleeing to Colombia (1.4 million), Peru (over half a million), Ecuador (over
220,000), Argentina (130,000), Chile (over 100,000) and Brazil (85,000) — make it a
case in point that eradicating statelessness in the Americas remains a challenging
goal to achieve.!!

Preventing childhood statelessness in the Americas

In a region where jus soli is the predominant means to acquire
citizenship at birth — a doctrine widely understood to be effective
in preventing statelessness among children — it is interesting to
discover that childhood statelessness 1is nonetheless a
phenomenon that requires ongoing attention in the Americas.
As exposed, for example, in a study of Brazil, Chile and
Colombia published in 2017, “even facially generous jus soli
provisions are only as effective as their implementation, and do
not guarantee nationality to everyone”.!2 The study concluded
that where there are exceptions to or conditions for the
enjoyment of jus soli citizenship, or where other policy
shortcomings, administrative deficiencies or obstacles to birth
registration come into play, children face significant barriers in
accessing nationality and may end up stateless. Legal counselling
and strategic litigation have proven to be important techniques
to breaking down these barriers and asserting the right of every
child to a nationality — as shown by the experience in Chile, for
instance, where such work eventually led to a government
commitment to ensure that children were not missing out on
citizenship.!* However, the issue of childhood statelessness
became of renewed and urgent concern in the context of the
humanitarian crisis in Venezuela, which has caused more than
three million people to flee to other countries in the region.
Almost half have been taken in by neighbouring Colombia: over
1.4 million people have arrived from Venezuela since 2015 and
an estimated 25,000 children have been born to Venezuelan

' UNHCR, ‘Number of refugees and migrants from Venezuela reaches 3 million’ (8 November 2018), available
at https://www.unhcr.org/news/press/2018/11/5be4192b4/number-refugees-migrants-venezuela-reaches-3-

million.html.

12 Juliana Vengoechea Barrios, “Born in the Americas. The Promise and Practice of Nationality Laws in Brazil,
Chile, and Colombia” Open Society Foundations (2017) available at
https://www.justiceinitiative.org/uploads/8c4136e4-c25d-4255-9afd-d66d20e7 1dal/born-in-the-americas-

20170323 .pdf.
13 Delfina Lawson and Macarena Rodriguez, “The role of Legal Clinics and local communities in securing the

right to a nationality in Chile’, in Institute on Statelessness and Inclusion, World’s Stateless Report (2014), available
at: http://children.worldsstateless.org/3/litigating-against-childhood-statelessness/ the-role-of-legal-clinics-and-
local-communities-in-securing-the-right-to-a-nationality-in-chile.html.
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parents on Colombian soil.'* Given the reported challenges
Venezuelan citizens have faced as a result of the crisis in
acquiring documentation and accessing (functioning) consular
assistance abroad, the alarm was raised that children born
outside Venezuela may struggle to have their nationality
recognised or documented. This factor, combined with a
restriction in the Colombian jus soli rules that would discount
many of these children from birth-right citizenship in Colombia,
prompted concern of a risk of a major new situation of childhood
statelessness. Responding to this concern, raised in both
domestic and international advocacy efforts, in August 2019,
Colombian President Ivan Duque announced that Colombia
would amend its nationality law to allow children born to
Venezuelan refugees between August 2015 and August 2021 to
receive Colombian nationality if they are born stateless or at risk
of becoming stateless.!> Colombia’s constitution, however,
remains fundamentally unchanged and so further efforts are
needed to put in place a full and lasting safeguard to prevent
cases of childhood statelessness occurring on Colombian
territory. Encouragingly, there were further commitments made
towards fulfilling every child’s right to a nationality at UNHCR’s
2019 High-Level Segment on Statelessness, with six countries
from the Americas making pledges on improving birth
registration procedures, and three countries making pledges on
reducing childhood statelessness.

REGIONAL STANDARDS AND INTERGOVERNMENTAL COMMITMENTS

In the Americas, the established regional human rights system (the Inter-American
system) is composed of two bodies: the Inter-American Commission on Human
Rights (IACommHR) and the Inter-American Court of Human Rights (IACtHR),
created under the auspices of the Organisation of American States (OAS). Article
20 of the American Convention on Human Rights (ACHR) protects the right to a

1+'S. Held, ‘Venezuelan Cirisis: Stateless Children facing limbo in Colombia’ Al Jazeera (21 August 2019), available
at https://www.aljazeera.com/ajimpact/venezuelan-crisis-stateless-children-facing-limbo-colombia-
190821140410615.html.

15 M. Janetsky, ‘No country to call home: some babies born in Colombia to Venezuelan parents lack birthright
citizenship” USA Today (August 12 2019), available at

https://eu.usatoday.com/story/news/world/2019/08/1 1 /birthright-citizenship-babies-venezuela-migrants-
colombia/1887388001/.
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nationality.!6 This provision, the accompanying case law of the Inter-American
Court and the work of the Inter-American Commission provide a robust legal
framework for the protection of the right to a nationality.

Cases brought before the IACtHR, even if few in number,!” have reinforced
guarantees against statelessness which establish limits to State discretion in this
regard.!8 For example, in the case of locher Bronstein v. Peru, the IACtHR ruled that
the deprivation of nationality of Mr Bronstein, which rendered him stateless, was a
violation of articles 20(1) and 20(3) of the ACHR, which set out the right to a
nationality and the prohibition of arbitrary deprivation of nationality.!9 In two other
landmark cases, Yean and Bosico v. Dominican Republic and Expelled Haitians and
Dominicans v. Dominican Republic, the court fleshed out the obligations held by States
in respect of the right to a nationality. In Yean and Bosico v. Dominican Republic,? the
court ruled that the denial of birth certificates to two girls born to Haitian migrant
fathers and Dominican national mothers was arbitrary and discriminatory,
concluding that the denial of birth certificates amounted to a breach of Article 20 of
the ACHR. Importantly, the court also concluded that denying the girls nationality
and leaving them stateless placed them in a “situation of extreme vulnerability”
which led to other rights violations.2! In Expelled Haitians and Dominicans v. Dominican
Republic,?? the court affirmed that the failure of the DR to grant citizenship to
otherwise stateless children born on the territory was an arbitrary denial of the right
to nationality. The court also found that the 2013 Constitutional Court decision and
the promulgation of Law 169-14 violated equal protection under the law and right
to nationality.?? In 2019, the IACtHR issued a resolution of compliance on Girls Yean

16 Article 20 ACHR reads: “1. Every person has the right to a nationality. 2. Every person has the right to the
nationality of the state in whose territory he was born if he does not have the right to any other nationality. 3. No
one shall be arbitrarily deprived of his nationality or of the right to change it. See also F. Lapova, ‘Comentario al
Articulo 20 de la Convencién Americana’ in E. Alonso Regueira (ed), La Convencion Americana de Derechos Humanos
y su proyeccion en el Derecho Argentino (2013), p. 333-353 available at:
http://www.derecho.uba.ar/publicaciones/libros/pdf/la-cadh-y-su-proyeccion-en-el-derecho-argentino/020-
a-nacionalidad-la-cadh-y-su-proyeccion-en-el-da.pdf and M.J. Recalde Vela, ‘How far has the protection of
the right to nationality under international human rights law progressed from 1923 until the present day? An
analysis of this progress against the backdrop of the 5 elements of Article 20 of the American Convention on
Human Rights’ (2014) LLM thesis, Tilburg University, available at http://arno.uvt.nl/show.cgi?fid=136225.

17 Inter-American Court of Human Rights, ‘Cuadernillo de Jurisprudencia de la Corte Interamericana de
Derechos Humanos N° 2: Migrantes’ (2015) pp 12-14, available at
https://www.scribd.com/document/270035590/N-2-MIGRANTES-Cuadernillo-de-Jurisprudencia-de-la-

CIDH.

18 See also The perpetuation of childhood statelessness in the Dominican Republic by David Baluarte in Chapter 12.

19 Inter-American Court of Human Rights, focker Bronstein v. Peru (2001), available at
https://staticl.squarespace.com/static/55¢b3459e¢4b02 labebfec2bd/t/57b 1dfe21b631ba919057b70/14712749
79362/Inter-American+Court%2C+Case+Ivcher+Bronstein+vs.+Peru.pdf.

20 Inter-American Court of Human Rights, Girls Yean and Bosico v. Dominican Republic (2005), no. 12,189.

21 Ibid, para. 175.

22 Inter-American Court of Human Rights, Expelled Haitians and Dominicans v. Dominican Republic (2014).

23 For a more detailed analysis of this case, see D. Baluarte, * The perpetuation of childhood statelessness in the
Dominican Republic’ World’s Stateless Children, available at http://children.worldsstateless.org/3/litigating-
against-childhood-statelessness/the-perpetuation-of-childhood-statelessness-in-the-dominican-republic.html.
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and Bosico v. Dominican Republic, and Case of the Expelled Haitians v. Dominican Republic,?*
declaring that the Dominican Republic failed to comply with its obligations to
execute pending reparations measures, and ordering the State to adopt necessary
measures such as, infer alia, adopting domestic legislation allowing the facilitation of
the process of acquiring nationality through late declaration of birth, and granting
necessary documentation to certify identity and nationality.

The JACommHR has also played an active part in promoting action to address
statelessness in the Dominican Republic and elsewhere. A Working Group on
Implementation of Human Rights Policies in the Dominican Republic,?® in
operation for a year between March 2018 and March 2019, had the task of
monitoring recommendations and commitments related to the acquisition of
nationality, among other issues. It did not however deliver any concrete outcomes
in relation to the implementation of these rulings. In a 2016 report by the
JACommHR - issued under the auspices of the Special Rapporteurship on the
Rights of Migrants — a detailed overview of regional standards for the protection of
vulnerable groups in the Americas is elaborated, including stateless persons.26 The
JACommHR has also welcomed legal action taken by Colombia (child’s right to
nationality), Panama (protection granted to stateless persons; opportunity for
naturalisation), Paraguay (new law for protection and naturalisation of stateless
people) and Uruguay (statelessness determination procedure) to prevent
statelessness, calling on states to keep adopting measures to ensure an effective
enjoyment of right to nationality and to prevent and eradicate statelessness in the
Americas.?’

Several resolutions of the OAS General Assembly have also urged states to take
action against statelessness, including calling for the review national legislation to
prevent and reduce statelessness, accessions to the statelessness conventions, and
cooperation with UNHCR.28 In 2014, the Brazil Declaration and Plan of Action
was adopted by 28 countries and three territories in Latin America and the

2+ JAGtHR, ‘Caso de las nifias yean y bosico y caso de personas dominicanas y haitianas expulsadas vs. repablica
dominicana’ [Spanish] (12 March 2019), available at

http://www.corteidh.or.cr/docs/supervisiones/yean 12 03 19.pdf.

25 ‘IACHR Installs Working Group on Implementation of Human Rights Policies in the Dominican Republic’
Relief Web (3 April 2018), available at https://reliefweb.int/report/dominican-republic/iachr-installs-working-
group-implementation-human-rights-policies.

26 See Inter-American Commission on Human Rights’ Special Rapporteurship on the Rights of Migrants,
‘Human Rights of Migrants, Refugees, Stateless Persons, Victims of Human Trafficking and Internally Displaced
Persons: Norms and Standards of the Inter-American Human Rights System (Human Mobility, Norms and
Standards)’ (2016) OEA/Ser.L/V/II Doc. 46/15, available at
http://www.oas.org/en/iachr/reports/pdfs/HumanMobility.pdf.

27 OAS, ‘TACHR Welcomes Actions to Protect the Right to a Nationality and to Prevent Statelessness in the
Region’ (February 25 2019), available at

https://www.oas.org/en/iachr/media center/PReleases/2019/042.asp.

28 Organisation of American States, General Assembly (RES. 2826) (June 4 2014), available at
https://staticl.squarespace.com/static/55¢b3459e4b02 labebfec2bd/t/57b1e04e1b631ba919058080/14712750
86862/ OAS%2C+General+Assembly%2CRES.+2826.pdf.
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Caribbean.?? Within this, Chapter six is dedicated to statelessness and sets our
several recommendations for action as part of an ‘eradicating statelessness program’,
including (a) accession to the statelessness conventions, (b) the harmonisation of
internal legislation and practice on nationality with international standards, (c) the
establishment of effective statelessness status determination procedures and (d) the
adoption of legal protection frameworks that guarantee the rights of stateless
persons.’0 In 2018, Argentina became first country in the Americas to join the
“Towards Zero Statelessness” program created by UNHCR,3! which measures
progress that States make towards ending statelessness, including those under the
“Eradicating Statelessness” program in the Brazil Plan of Action. Costa Rica and
Brazil also made progress in 2018 by granting citizenship to formerly stateless
people.32 Further progress also looks set to be made following UNHCR’s High-
Level Segment on Statelessness in October 2019, where 10 countries made pledges??
on issues concerning birth registration, statelessness determination procedures,
awareness raising, conducting of studies, reduction of childhood statelessness,
capacity building, and one pledge to amend the nationality law (Haiti).

Finally, the level of accession to the 1954 and 1961 Conventions on statelessness is
high in the Americas, with the majority of countries in Latin America being States
parties to both conventions. Accessions to the conventions over the past three years
include Colombia (1954 Convention, 2019) Haiti (1954 and 1961 Conventions,
2018) and Chile (1954 and 1961 Conventions, 2018). Yet, it is important to note
that the countries that are known to have significant problems of statelessness — such
as the Dominican Republic, Venezuela, and the United States — are not States
parties to either convention.

29 These were Antigua and Barbuda, Argentina, Bahamas, Barbados, Belize, Bolivia, Brazil, Cayman Islands,
Chile, Colombia, Costa Rica, Cuba, Curacao, El Salvador, Ecuador, Guatemala, Guyana, Haiti, Honduras,
Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Saint Lucia, Suriname, Trinidad and Tobago, Turks and
Caicos, Uruguay and Venezuela. ‘Brazil Plan of Action’, available at
https://www.acnur.org/fileadmin/Documentos/BDL/2014/9865.pdf?file=t3 /fileadmin/Documentos/BDL./20
14/9865.

30 Brazil Declaration (3 December 2014), available at
https://www.acnur.org/fileadmin/Documentos/BDL/2014/9865.pdf?file=t3 /fileadmin/Documentos/BDL./20

14/9865.

31 UNHCR, ‘Programa "Erradicacién de la Apatridia" Mecanismo de Evaluacién y Seguimiento "Hacia Cero
Apatridia", [Spanish] (September 2018), available at https://www.refworld.org.es/docid/5bacf9914.html.

32 Americas Network on Nationality and Statelessness, ‘Annual Report: 2018’, available at
https://staticl.squarespace.com/static/55¢b3459e4b02 labebfec2bd/t/5ccaelb9e6a9f30001b6f1bb /155679993
7700/FINAL+30+04++English+version.pdf.

33 Argentina, Belize, Bolivia, Colombia, Costa Rica, Guyana, Haiti, Panama, USA, and Uruguay.
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United Stateless:
An NGO of stateless people, for stateless people

United Stateless is a grassroots organisation both formed and
run by stateless people in the U.S., with the mission to build and
inspire community among those affected by statelessness, and to
advocate for their human rights. The U.S. lacks a legal
framework to identify and address statelessness, rendering the
issue largely invisible. United Stateless came to be as a result,
initially, of “a simple conversation between several stateless
persons who found each other through social media or by
tracking a few and far-between newspaper articles about
individual cases”.3* This quickly led to a desire by those who
understand the situation first hand to build a community and
advocate jointly to improve the situation of those affected.
Established in 2018, United Stateless’ goals now include
empowering the stateless, raising awareness both nationally and
globally, and advocating for legislative changes — including
changes in domestic nationality law, accession to statelessness
conventions, and the creation of a statelessness determination
procedure. Their work includes networking with international
and national NGOs, governments, the media, immigration law
practitioners, and others.?> One such example is the ground-
breaking collaboration with Columbia University’s School of
International and Public Affairs in November 2019, where
United Stateless organised an event that raised awareness of
legal, political, and academic issues regarding statelessness.36

CIVIL SOCIETY ENGAGEMENT

The Americas Network on Nationality and Statelessness (or Red ANA, the
network’s acronym in Spanish which has become its shorthand name) was launched
in November 2014 together with UNHCR’s #1Belong Campaign. It is a network of

civil society organisations, academic initiatives and individual experts working on

3+ See further https://www.unitedstateless.org/about-us. See also this early interview with Nikolai Levasov, one
of the founders of United Stateless, in the August 2017 monthly bulletin of the Institute on Statelessness and
Inclusion, available at: https://files.institutesi.org/stateless bulletin 2017-08.pdf.

35 United Stateless, ‘About Us’, available at https://www.unitedstateless.org/about-us.

362019 Migration Symposium — Statelessness & Belonging in a Globalized World’, available at
https://www.eventbrite.com/e/2019-migration-symposium-statelessness-belonging-in-a-globalized-world-tickets-
79474409097.
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resolving statelessness in the Americas. Starting its activities in earnest in 2015, Red
ANA has helped to unite civil society efforts in the Americas towards the prevention
of statelessness in the region and the promotion of the #1Belong Campaign’s goals.

Civil society in the region has continued to work towards the establishment of formal
statelessness determination and naturalisation. Since 2017 - in addition to Ecuador
and Brazil, which were the only States that had such procedures - Costa Rica,
Mexico, Uruguay, Argentina, Paraguay, and Panama have all established formal
statelessness determination mechanisms. Meanwhile, in the Dominican Republic,
civil society continued to focus on ensuring the right to nationality for those affected
by the 2013 court decision arbitrarily depriving tens of thousands of their
citizenship. This included the publication of an Advocacy Guide about the right to
nationality without discrimination and the fight against statelessness in the
Dominican Republic by Dominicanos por Derecho, Red ANA, the Institute on
Statelessness and Inclusion CEJIL and RFK,37 as well as organising screenings of
the documentary “Down to the Root”. In the United States, United Stateless, a new
statelessness network, has helped to put the right to nationality and statelessness on
the public agenda.

Finally, throughout 2018 and 2019, civil society in the Americas focused on the
emerging risk of statelessness for children born to Venezuelan parents outside of
Venezuela. Civil society has monitored these issues in Colombia, Chile, Peru, and
other countries that have limitations to acquire a nationality by jus soli, promoting
the right to nationality for stateless children and litigating cases. For instance,
following discussions, during the ISI World Conference on Statelessness in the
Hague in June 2019, leading civil society and academic experts on statelessness
issued recommendations to States in the Americas regarding the guarantee of the
right to nationality and the eradication of statelessness in relation to mixed
migratory flows from Venezuela.’8

MAHA MAMO

“For most people a passport is a travel document, but for me
it means everything. It means | exist. It's finally a sign
1 belong somewhere”

Maha was born in Lebanon to Syrian parents of different faiths
— her mother, Muslim, her father, Christian. This made it

37 Available at:

https://staticl.squarespace.com/static/55¢b3459e¢4b02 labebfec2bd/t/5bb26ffdc83025ec9aadala8d/ 153842073
4962/RD+Manual+de+Incidencia+SP+4.pdf.

38 Joint statement available at: https://files.institutesi.org/ Expert-statement-statelessness-Americas2019.pdf.
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impossible to register either their marriage or her birth, obtain
Syrian identity documents or acquire Lebanese citizenship. In
2015, Maha was resettled in Brazil and in 2016 was given
refugee status and an ID card for the first ime. In 2018, Maha
was awarded Brazilian citizenship — ending 30 years of
statelessness. Maha is a prominent spokesperson for stateless
people in Brazil and around the world; and in partnership with
UNHCR is part of the international effort to change legislation
and practices around the world in the #IBelong Campaign.3?

COUNTRY PROFILES

To complement the regional overview of the state of statelessness in the Americas,
the following sections explore the situation at national level in greater detail, in four
countries where there are significant challenges and interesting recent
developments, in fulfilling the right to a nationality for all: Colombia, Venezuela,
the Dominican Republic and the United States of America.

Colombia

Although UNHCR has consistently reported Colombia to have only around a
dozen recorded stateless persons, the actual number of people who are stateless or
at risk of statelessness is believed to be much higher. As one of few Latin American
countries in which citizenship is not automatically acquired upon birth on its
territory,*0 several groups in Colombia continue to be at risk of statelessness.

Due to the country’s geographic location, Colombia is a host and transit country for
many migrants including approximately 1.4 million Venezuelans.#! Whereas
children born to Venezuelan migrants in Colombia previously constituted the
largest group of stateless (or at risk) persons, the implementation of Resolucién 8470
on 20 August 2019 has made it possible for more than 24,500 children in this

39 Listen to Maha Mamo talk about her experience of statelessness and of advocacy for the right to a nationality in
TEDx Place Des Nations Women (2019) available at: https://www.youtube.com/watch?v=RzffChmXKyA.

%0 Juliana Vengoechea Barrios, “Born in the Americas. The Promise and Practice of Nationality Laws in Brazil,
Chile, and Colombia” Open Society Foundations (2017) available at
https://www.justiceinitiative.org/uploads/8c4136e4-c25d-4255-9afd-d66d20e7 1dal/born-in-the-americas-

20170323.pdf.
1S, Held, “Venezuelan Crisis: Stateless Children facing limbo in Colombia’ 4/ Jazeera (21 August 2019), available

at https://www.aljazeera.com/ajimpact/venezuelan-crisis-stateless-children-facing-limbo-colombia-
190821140410615.html.
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category to be recognised as Colombian citizens.*? Children born in Colombia to
Venezuelan parents after 19 August 2015 up until 20 August 2021 are now eligible
for citizenship under the resolution. However, children born in Colombia to non-
Venezuelan parents continue to be at risk of statelessness in cases where the parents
are not residents, and children are not eligible for citizenship from a parent’s country
of origin.*3 In early 2020, the Constitutional Court of Colombia issued an important
ruling in a case against the Registraduria Nacional del Estado Civil (National Civil
Registry) brought by the Venezuelan parents of two children born in Colombia.**
Both children had been denied Colombian nationality and, unable to obtain
Venezuelan nationality either, were left at severe risk of statelessness. The Court
concluded that the National Civil Registry violated the rights to a nationality and
legal personhood of the children of the claimants by not taking into consideration
the risk of statelessness that the children were in at their time of birth. The court
stressed provisions in the CRC (article 7) and ACHR (article 20.2) and cited the
1954 and 1961 Conventions in stressing the duty of the state to prevent statelessness.
This ruling may help to pave the way for more systemic policy reform with regard
to lifting the limitations on jus soli citizenship for children born stateless in Colombia.

Other groups at risk of statelessness include members of Colombia’s indigenous
population as well as people who have been forcibly displaced. Although figures are
unavailable, forcibly displaced people — especially in border regions — are at risk of
not being able to assert their nationality and are thereby at risk of statelessness.*5
Furthermore, indigenous and afro-descendent communities face additional barriers
to register births and a heightened risk of having their nationality questioned.*6
However, mobile registration units have been in operation for over a decade and
have led to an increase in rates of birth registration.*’

The Dominican Republic

The Dominican Republic is one of very few countries in the Americas with a large
stateless population, a situation that has resulted from the denial and deprivation of

42 Registraduria Nacional del Estado Civil, ‘Colombia concede nacionalidad a hijos de migrantes venezolanos
nacidos en el territorio nacional’, 5 August 2019, available at
https://wsr.registraduria.gov.co/ Colombia-concede-nacionalidad-a-hijos-de-migrantes-venezolanos-nacidos-en-

cL.html. See also the interview with Ana Maria Moreno Sachica from the Colombian Ministry of Foreign Affairs
about her working experiences and the Venezuelan crisis in the Institute on Statelessness and Inclusion, Monthly
Bulletin - September 2019, available at: https://www.institutesi.org/resources/monthly-bulletin---september-2019.
3 Institute on Statelessness and Inclusion, “The World’s Stateless: Children’ (2017).

# Sentencia T-006/20, 17 January 2020, available at:
https://www.corteconstitucional.gov.co/Relatoria/2020/T-006-20.htm.

# J. Martinez, A. Rincén & M. Amorocho, ‘Focos de apatridia en Colombia: escenarios, retos y déficit de
garantias’ (2019), 49 Revista de la Facultad de Derecho y Ciencias Politicas 131.

46 Institute on Statelessness and Inclusion, “The World’s Stateless: Children’ (2017).

#7 PLAN, ‘Birth registration in emergencies: a review of best practices in humanitarian action’ (2014), available at
https://www.ohchr.org/Documents/Issues/Children/BirthRegistrationMarginalized/PlanInternational Geneva

5.pdf.
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nationality to Dominicans of Haitian descent. What began as a “practice of registry
officials in refusing to register the birth of children of Haitian migrants born in the
Dominican Republic [has] gradually expanded through the adoption of various
measures, laws, and judicial decisions of other branches of the Dominican State”.48
The September 2013 ruling of the Constitutional Court known as ‘La Sentencia’, was
a watershed moment, excluding citizens of Haitian descent from the country’s jus
soli system, with retroactive effect.

After this judgment, the number of stateless persons in the Dominican Republic was
reported as being 210,000 in 2014 and 133,770 in 2015% (out of a total of 136,835
in the Americas as a region, at that time).5 The reduction in the figure can in part
be attributed to the introduction of Law 169-14 in 2014, which aimed to rectify
some of the injustices caused by La Sentencia and introduced naturalisation
procedures for many of those affected. However, UNHCR’s subsequent statistical
reporting does not include any numbers for the Dominican Republic; stating instead
that “UNHCR is currently working with the authorities and other actors to
determine the size of the population that found an effective nationality solution
under Law 169-14”.51 Progress to remedy this situation of arbitrary deprivation of
nationality is therefore difficult to track. According to Dominican authorities,
20,872 birth certificates have been issued to these individuals and 19,521
identification cards are eligible to be requested.’? However, civil society groups
working in the country remain deeply concerned by the scale of the problem, and
the impact that the lack of statistical information has on their work.>3

Law 169-14 has received much criticism, and has been rejected by the Inter-
American Commission of Human Rights (IACHR) on the grounds of that it treats
Dominican citizens as foreigners, thus violating their right to a nationality.>* There
have also been concerns from civil society actors that this conflates a human rights
issue — the right to a nationality — with one of migration and naturalisation, which
has the potential to be “politically contentious, logistically challenging and
xenophobic”.55 This law is yet another consequence of a long legacy of systematic

# JACommHR, Denationalisation and statelessness in the Dominican Republic (2016), available at:
http://www.oas.org/en/iachr/multimedia/2016/DominicanRepublic/dominican-republic.html

4 UNHCR Statistics, “The World in Numbers’, available at http://popstats.unhcr.org/en/overview.

50 UNHCR, ‘Populations: 2015, available at http://reporting.unhcr.org/population.

51 UNHCR, ‘Global Trends: Forced Displacement in 2018’, available at https://www.unhcr.org/5d08d7ee7.pdf.
2 Inter-American Commission on Human Rights, ‘Chapter V: Follow-Up on Recommendations Issued by the
TIACHR in its Country or Thematic Reports’, 2017 Annual Report, available at
http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.5RD-en.pdf, p. 774.

53 Institute on Statelessness and Inclusion, ‘Statelessness in Numbers: 2019: An Overview and Analysis of Global
Statistics’ (July 2019).

> Inter-American Commission on Human Rights, ‘Situation of Human Rights in the Dominican Republic’
(2015), available at http://www.oas.org/en/iachr/reports/pdfs/DominicanRepublic-2015.pdf.

% Dominicanos por Derechos, The Institute on Statelessness and Inclusion and The Center for Justice and
International Law, Joint Submission to the Human Rights Council at the 32nd Session of the Universal Periodic
Review: The Dominican Republic’ (12 July 2018), available at

https://files.institutesi.org/UPR32 DominicanRepublic.pdf.
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discrimination towards Dominicans of Haitian descent, and has contributed
towards a growing racist and xenophobic rhetoric directed towards those who have
spoken out against this law, who have been branded as ‘traitors’.6

The Dominican Republic has received a lot of international scrutiny and pressure
regarding its exclusionary laws, including during the 32nd Session of the Universal
Periodic Review (UPR) in January 2019.57 The country received 23
recommendations, including recommendations to resolve the existing situations of
statelessness, ratify and implement the UN Statelessness Conventions, improve the
system of birth registration, and combat discrimination in access to nationality.58
The issue also continues to be the subject of efforts within the Inter-American
human rights system to ensure an effective remedy, including through a resolution
issued by the IACtHR in 2019 declaring that the Dominican Republic had failed to
comply with its obligations to execute reparations following the decisions in Girls
Yean and Bosico v. Dominican Republic in 2005, and Case of the Expelled Haitians v.
Dominican Republic in 2014, and ordering it to adopt necessary measures.59

Venezuela

Venezuela is not a signatory to either statelessness convention, although the country
has signed up to the Brazil Declaration and Plan of Action which aims to eradicate
statelessness in the region by 2024.60 The groups most at risk of statelessness are
indigenous communities as well as families affected by the humanitarian crisis in
Venezuela — especially those without any documentation and children born in exile
who are unable to access Venezuelan consular services or acquire nationality in the
State of birth.6! This situation is aggravated by the fact that, already in 2016,
570,000 children in Venezuela were reported to lack birth registration documents.52
Most affected are children in remote areas of the country and/or who belong to an

%6 Inter-American Commission on Human Rights, ‘Denationalization and Statelessness in the Dominican
Republic’, IACHR: Dominican Republic (2016) available at
http://www.oas.org/en/iachr/multimedia/2016/DominicanRepublic/dominican-republic.html.

57 The joint civil society submission on the right to a nationality in the Dominican Republic by Dominicanos por
Derechos, The Institute on Statelessness and Inclusion and The Center for Justice and International Law, made
ahead of this UPR session is available at https://files.institutesi.org/UPR32 DominicanRepublic.pdf.

% Institute on Statelessness and Inclusion, ‘Universal Periodic Review — 32nd Session Overview and analysis of
recommendations made on nationality and statelessness’ (January 2019), available at
https://files.institutesi.org/UPR32_stateless.pdf.

9 JAGtHR, ‘Caso de las nifias yean y bosico y caso de personas dominicanas y haitianas expulsadas vs. repablica
dominicana’ [Spanish] (12 March 2019), available at

http://www.corteidh.or.cr/docs/supervisiones/yean 12 03 19.pdf.

60 UNHCR, ‘Brazil Declaration and Plan of Action’, available at https://www.acnur.org/cartagena30/en/brazil-
declaration-and-plan-of-action/.

61 UNICEF, ‘Venezuela: Resumen Actividades’ (2016), available at
https://www.unicef.org/venezuela/media/166/file/UNICEF%20Venezuela.%20R esumen%20de%20actividad
¢s%20Final%20Digital%202016.pdf; C. Armario, ‘Venezuela exodus raises worries of babies being stateless’ AP
News (14 May 2019), available at https://apnews.com/9f9ad4c92¢f84d41a8e5077ecf18403d.

62 UNICEF, ‘Derecho a la Identidad: La cobertura del registro de nacimiento en México’ (2018), available at
https://www.refworld.org.es/pdfid/5c48b7{34.pdf.
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indigenous group. The Venezuelan government and UNICEF have developed
projects to overcome the geographic and economic barriers to birth registration,
however the crisis may have also impacted these efforts.®3 According to Worldbank
data, the birth registration coverage rate in Venezuela in 2017 was 81%.6¢

Since 2015, more than 1.4 million Venezuelans have fled to neighbouring
Colombia, 6 where children born to Venezuelan parents were at risk of statelessness.
As discussed above, prior to August 2019, children born in Colombia to Venezuelan
parents were effectively unable to access citizenship from either country.
Venezuelan authorities required children to be registered within Venezuela or at
one of its consulates — all of which closed in Colombia in February 2019 following
severed diplomatic ties.5¢ Meanwhile, Colombia is one of the only countries in the
region to not automatically grant birth-right citizenship but rather requires at least
of the child’s parents to be domiciled.” However, in August 2019, and after pressure
from the UN, human rights experts and civil society, Colombia introduced a decree
which recognises children born in Colombia to Venezuelan parents since 19 August
2015 and up until 20 August 2021 as Colombian citizens.®® This decree is estimated
to have granted citizenship to more than 24,500 children who would otherwise have
been at risk of statelessness.®® There is little analysis available as to what extent
Venezuelans who have fled to other countries and children born to Venezuelan
parents elsewhere in the region also face a risk of statelessness.

The United States of America

The United States is a country with a citizenship tradition based on jus soli under
which the conferral of citizenship by birth in the territory is enshrined in the
Constitution. However, actions by the Trump Administration have suggested that
this birthright is under strain. Various news outlets reported in 2018 that,

63 UNICEF, ‘Venezuela: Resumen de actividades’ (2016).

64 See https://data.worldbank.org/indicator/SP.REG.BRTH.ZS?locations=VE&view=chart.

65 UNHCR, ‘Refugees and migrants from Venezuela top 4 million: UNHCR and IOM’ (7 June 2019), available
at https://www.unhcr.org/news/press/2019/6/5cfa2a4a4/refugees-migrants-venezuela-top-4-million-unher-
iom.html.

66 C. Armario, ‘Venezuela exodus raises worries of babies being stateless’ AP News (14 May 2019), available at
https://apnews.com/9f9ad4c92ef84d41a8e5077ecf18403d.

67 European Network on Statelessness, ‘Colombia acts to ensure children born to Venezuelan parents are not left
stateless - but there’s still room for improvement’ (5 September 2019), available at
https://www.statelessness.eu/blog/colombia-acts-ensure-children-born-venezuelan-parents-are-not-left-stateless-

there-s-still-room.

68 Registraduria Nacional del Estado Civil, ‘Colombia concede nacionalidad a hijos de migrantes venezolanos
nacidos en el territorio nacional’, available at

https://wsr.registraduria.gov.co/ Colombia-concede-nacionalidad-a-hijos-de-migrantes-venezolanos-nacidos-en-

el.html.

% European Network on Statelessness, ‘Colombia acts to ensure children born to Venezuelan parents are not left
stateless - but there’s still room for improvement’ (5 September 2019), available at
https://www.statelessness.eu/blog/colombia-acts-ensure-children-born-venezuelan-parents-are-not-left-stateless-
there-s-still-room.
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increasingly, the U.S. State Department is denying issuing passports to Americans
born near the U.S.-Mexico border, throwing their birth certificates and citizenship
into question.”® Indeed, an in depth study into U.S. policy, practice and rhetoric
around citizenship., published in late 2019 under the title “Unmaking Americans”,
found that the regime was under threat in three key ways: 1) denaturalisation by
way of revocation of U.S. citizenship acquired through naturalization; 2) denial and
revocation of U.S. passports among both naturalized citizens and citizens by birth
alike; and 3) Political attacks on citizenship by birth in the form of “policy proposals
and surrounding rhetoric regarding the status of children born in the United States
to non-citizens”.”! The study uncovered a budget reallocation of $207.6 million
from naturalisation processing to immigration enforcement, including
denaturalisation and deportation and that a dedicated team had been formed with
the intension of referring approximately 1,600 people for prosecution (i.e. to effect
denaturalisation) after reviewing an estimated 700,000 immigration files for
evidence of fraud.”? The report also concluded that this operation selectively
targeting people on the basis of national origin, laying bare a pattern of
discrimination against minorities.

U.S. law makes no provision for the protection of stateless persons and there is no
procedure for identifying stateless people. However, a recent report by the Centre
for Migration Studies estimates that the number of people affected by or at risk of
statelessness in the U.S. is as many as 218,000 — a figure far higher than was
previously thought.” Stateless persons are often unable to obtain identification and
travel documents, and many lack work authorization. Recent actions taken by the
Trump Administration, such as removing work authorisation for persons in the
process of claiming asylum, may also impede access to work for stateless persons.’+
Stateless persons also face the risk of deportation to countries to which they have no
meaningful links, as well as prolonged or indefinite immigrant detention.

Finally, discriminatory practices undermining the equal right to citizenship of
children are still at place in U.S legislation — including gender-based distinctions in
the right to transmit nationality by jus sanguinis if a child is born abroad. Remarkably,
the U.S. Supreme Court in the case of Sessions v. Morales-Santana (2017) ‘resolved’ the

70 This process started under the Bush administration, and has continued under Trump. K. Sieff, ‘US is denying
passports to Americans along the border, throwing their citizenship into question’ The Washington Post (13
September 2018), available at https://www.washingtonpost.com/world/the americas/us-is-denying-passports-
to-americans-along-the-border-throwing-their-citizenship-into-question/2018/08/29/1d630e84-a0da-11¢8-

23dd-2a1991f075d5_story.html.

71 Open Society Foundations, ‘Unmaking Americans: Insecure Citizenship in the United States’ (2019), available
at https://www.justiceinitiative.org/publications/unmaking-americans

72 Ibid.

73 Centre for Migration Studies, ‘Statelessness in the United States: A study to estimate and profile the US
Stateless population’ (January 2020), available at: https://cmsny.org/publications/stateless-in-the-united-states/.
7+ N. Narea, ‘A new Trump administration proposal could put asylum seekers out of a job’ Vox (11 September
2018), available at https://www.vox.com/policy-and-politics/2019/9/11/20853362/trump-work-permit-
asylum.
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problem of discrimination by mandating an extension of the residency requirement
for unwed U.S. citizen mothers to pass on their nationality to children born abroad,
choosing to apply a more burdensome standard on mothers, as opposed to easing
the burden on fathers. This has increased the risk of statelessness for children born
abroad. Moreover, if a child does not have a bwlogical connection to a U.S. citizen
parent, the child will not be a U.S. citizen at birth, a loophole that increases the risk
of statelessness with regards to children born through assisted reproductive
technology and surrogacy abroad. The U.S. State Department has reportedly
rejected citizenship applications of children of same-sex couples, who were born
abroad through a surrogate parent, on the false account that they are born out of
wedlock even if the parents are legally married in the U.S.75 In February 2019, news
outlets also reported that tens of thousands of adoptees may never have received
U.S. citizenship due to the complexity of international adoption procedures.’s The
Adoptee Citizenship Act that would have addressed the issue is still pending.??

75 ‘Fathers Sue State Dept., Pompeo Over Denial of Child's Citizenship’ Advocate (12 September 2019), available
at https://www.advocate.com/family/2019/9/12/fathers-sue-state-dept-pompeo-over-denial-childs-citizenship.
76 “Tens of Thousands of Adoptees Learn They Aren’t US Citizens, Even After Decades Living Here’ NBC
Washington (1 February 2019), available at https://www.nbcwashington.com/news/local/ tens-of-thousands-of-
adoptees-learn-they-arent-us-citizens-even-after-decades-living-here/3297/.

77 Adoptee Citizenship Act, H.R.2731 (2019), available at https://www.congress.gov/bill/116th-congress/house-
bill/2731.
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STATELESSNESS
IN ASIA AND THE PACIFIC

OVERVIEW OF STATELESSNESS IN THE REGION

According to UNHCR statistics, Asia and the Pacific region is home to an estimated
2.1 million stateless people.! This means that the region is home to over 50% of the
world’s stateless population that is accounted for within the global statelessness data
compiled and reported by UNHCR. As in other parts of the world, this figure is
likely to be a significant underrepresentation of the scale of statelessness and
nationality problems in the region. One reason for this is that several Asian countries
that have very large populations are marked with an asterisk (*) in global statistics,
indicating that UNHCR has information about stateless persons but no reliable data
to report. Among these countries are China, India and Indonesia. Moreover, in Asia
and the Pacific, there is a strong interaction between statelessness and displacement,
such that some displaced stateless populations may not be ‘visible’ within the
statelessness data, because they are reported by UNHCR in other statistical
categories (1.e. as refugees or IDPs).2 Finally, the issue continues to evolve in the
region — as it does elsewhere — and developments such as the fall-out emerging from
the introduction in India of the National Register of Citizens and the Citizenship
Amendment Act that entered into force on 1 January 2020 further complicate
efforts to get a grip on the scale of the phenomenon.

The root causes of statelessness across the region are diverse, with some being
particular to certain sub-regions. In South East Asia and South Asia, discriminatory
laws, policies and practices on the basis of gender, race and religion have
significantly contributed to statelessness. The Rohingya continue to serve as the
most extreme example of this type of deliberate and targeted exclusion, which in
their case has been coupled with and served as a catalyst for persecution and forced
displacement. Some 1,000 km north in Assam, India, 1.9 million people have been
pushed to the brink of statelessness after the Indian government excluded them from
a national register published in 2019 because they could not prove ancestry or birth

' UNHCR, ‘2018 Global Trends report’ and accompanying Table 7 statistical overview (2019) available at:
https://www.unhcr.org/globaltrends2018/.

2 Note that UNHCR exceptionally reports Rohingya IDPs in Myanmar and Rohingya refugees in Bangladesh in
both statistical categories, meaning that they are (also) accounted for in the global statelessness data. However, the
same is not the case for Rohingya refugees in other countries in the region, who are ‘counted’ only as refugees in
the data compiled. See further Institute on Statelessness and Inclusion, ‘Statelessness in numbers: 2019. An
overview and analysis of global statistics’ (July 2019) available at

https://files.institutesi.org/ISI statistics analysis 2019.pdf.
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in the country pre-dating 1971. Here too, this process has had a particular impact
on minority groups.

Gender discrimination in nationality laws also causes statelessness in the region.
While many countries have reformed their gender discriminatory nationality laws
in the past 15 years, Nepal, Brunei Darussalam, Malaysia and Kiribati continue to
discriminate against women in their ability to confer nationality on their children or
spouses. These are three of the 25 countries worldwide where mothers are unable
to confer their nationality on equal grounds with men.? Moreover, around 15% of
countries with other forms of gender discrimination in their nationality laws are
located in the region.*

Migration and displacement are also a cause of statelessness in the region and can
exacerbate the effects of discriminatory citizenship laws and practices. For instance,
after being forcibly displaced during the Khmer Rouge regime in the 1970s, many
Cambodians who were in exile in Vietnam have lost their documentation or any
proof of having lived in Cambodia. This has resulted in problems with recognition
of nationality. While some have since regained Cambodian citizenship, others
remained stateless — in Vietnam® and/or following return to Cambodia.6 Groups
whose traditional lifestyles are based on travel across the contemporary borders of
states are also vulnerable to statelessness. The Sama Dilaut, a mobile or nomadic
maritime people of Southeast Asia, are one such group who face acute
discrimination and risk of statelessness.’

Across Central Asia, statelessness is mainly a consequence of ethnic-based
discrimination in the aftermath of state succession. After the dissolution of the Soviet
Union in 1991, large numbers of people were left stateless in successor states across
Central Asia (and Europe). A total of 280 million people had lost their citizenship,
including a total of 60 million in Kazakhstan, Turkmenistan, Uzbekistan, Tajikistan
and Kyrgyzstan.? Since then, the vast majority of these people have received a
nationality, but statelessness is still a significant problem, with Uzbekistan and
Tajikistan reportedly having large stateless populations. As with other the wider
region, the issue of statelessness in Central Asia is not comprehensively mapped.

3 UNHCR, ‘Background Note on Gender Equality, Nationality Laws and Statelessness 2016’ (8 March 2016).
See also Campaigning for gender equality in nationality laws by Catherine Harrington in Chapter 13.
+G lobal Campalgn for Equal Nationality Rights, ‘Asia Pacific’, available at

5 UN ‘UN hails Viet Nam’s moves to end statelessness of Cambodian refugees’ (20 July 2010) available at:
https://news.un.org/en/story/2010/07/345232.

6 Reuters, ‘No room on water, no home on land for Cambodia's ethnic Vietnamese’ (27 June 2019) available at:
https://www.reuters.com/article/us-cambodia-landrights-refugees/no-room-on-water-no-home-on-land-for-
cambodias-cthnic-vietnamese-idUSKCNI1TS03L.

7 See also Stateless at sea by Helen Brunt in Chapter 10.

8 M. Farquharson, ‘Statelessness in Central Asia’, UNHCR (2011), available at
http://www.unhcr.org/4dfb592¢9.pdf.
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However, in recent years, more accurate baseline figures of stateless persons have
been obtained through mapping studies (e.g. in Tajikistan and parts of Malaysia).
According to the Central Asian Network on Statelessness (CANS), as of January
2020, some 116,000 are awaiting a solution to their stateless situation (8,400 in
Kazakhstan, 7,800 in Tajikistan, 3,700 in Turkmenistan and 95,860 in Uzbekistan).
Central Asia is the sub-region that has shown the most substantial progress in
addressing statelessness over the past few years — with notable developments in the
second half of 2019. Following Kyrgyzstan, which was the first country in the world
to resolve all known cases (more than 13,000) of statelessness on its territory,?
Tajikistan endorsed an amnesty law that will positively impact some 20,000 stateless
people and will greatly facilitate their access to naturalisation.!® Kazakhstan
amended its Code on Marriage and Family to allow universal birth registration for
all children regardless of the legal status of their parents, helping to prevent
statelessness among children born to parents who are undocumented and people
with undetermined nationality. Finally, Uzbekistan (where the largest number of
stateless persons reside compared to all other Central Asian countries in the region)
initiated a Bill on citizenship, according to which stateless persons who arrived in
the republic before 1995 and have since been residing in the country automatically
become citizens of Uzbekistan. The Bill has already been approved by the lower
house of Parliament and at the time of writing was under consideration by the upper
house with plans for formal adoption before 1 May 2020. If adopted, the Bill would
create a pathway to citizenship for some 50,000 stateless persons.

The Rohingya ‘crisis’ and the regional response

In 2017, hundreds of thousands of stateless Rohingya were
targeted in a brutal ‘clearance operation’ by the Myanmar
military and civilian groups, which perpetrated crimes against
humanity and acts of genocide against them. Between 25 August
and 31 December 2017, an estimated 655,000 Rohingya fled to
Bangladesh. The Rohingya ‘crisis’ spans the region and far
beyond, with refugees now totalling over one million in
Bangladesh. Moreover, hundreds of thousands have, over the
years, fled into other countries in the region including Malaysia,
Pakistan, Saudi Arabia and Thailand.

The events of 2017 and thereafter in Myanmar occurred amidst
an information blackout with significant restrictions placed on

9 UNHCR, ‘Kyrgyzstan ends statelessness in historic first’ (4 July 2019) available at
https://www.unher.org/news/press/2019/7/5d1da90d4/kyrgyzstan-ends-statelessness-historic-first.html.
10 Radio Free Europe, “Tajik Lawmakers Approve Bill Legalizing 20,000 Stateless Residents From Former Soviet
Republics’ (11 December 2019) available at https://www.rferl.org/a/tajik-lawmakers-approve-bill-le -
000-stateless-residents-soviet-republics/30320097.html.
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aid workers and the media. The Myanmar government received
condemnation from a range of international actors. However,
the international community response was largely ineffective in
protecting Rohingya against the extensive atrocities committed
against them, in bringing relief to the hundreds of thousands of
refugees living in precarious conditions in Bangladesh, and in
compelling Myanmar to address the structural root causes of the
crisis. The year 2018 saw failed attempts to implement back-
door repatriation deals, despite it being unsafe for Rohingya to
return, a UN Security Council stalemate resulting in inaction at
the highest level, the crack down on information and
intimidation of journalists, the side-lining of Rohingya voices
and a general overall failure of leadership. However, through the
concerted efforts of Rohingya activists, journalists, NGOs and
UN actors, the body of evidence and documentation on the
crimes against humanity and genocide perpetrated by the
Myanmar forces continued to grow over 2018.

In 2019, Rohingya still in Rakhine state continued to be
restricted in their freedom of movement and their access to food,
health care and education was severely limited. Restrictions on
the media and aid workers in Rakhine curbed the ability to
monitor the situation, report on the crisis and deliver essential
humanitarian aid. Those in the camps live in squalor with severe
overcrowding and limited access to essential services including
health and education. Bangladesh also imposed significant
restrictions on fundamental rights relating to the registration of
births, access to education, possession of SIM cards and freedom
of movement. However, in 2019, the international community
finally made some significant solution-orientated progress. The
final report of the Independent International Fact Finding
Mission, as well as the extensive reporting of the UN Special
Rapporteur on the situation of human rights in Myanmar,
maintained a spotlight on the crisis. Further, on 11 November
2019, The Gambia submitted its Application Instituting
Proceedings and Requesting Provisional Measures before the
International Court of Justice, condemning Myanmar for
violating its obligations under the 1948 Genocide Convention
and requesting the institution of provisional measures to prevent
ongoing acts of genocide. On 23 January 2020, the ICJ ruled
that Myanmar must enact these provisional measures to protect
the Rohingya and prevent the military from committing further
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acts of genocide. This ruling is legally binding, and Myanmar’s
compliance will be monitored by the UN Security Council.

Three days after The Gambia filed its case, on 14 November
2019, a case was also filed in Argentina under the principle of
‘universal jurisdiction’, which allows the prosecution of
international crimes committed anywhere in the world. This
case marked the first time that legal action has been taken
directly against Myanmar’s de facto leader Aung Sang Suu
Kyi.'l On the same day, the International Criminal Court
(ICC), launched an investigation into “crimes against humanity
of deportation across the Myanmar-Bangladesh border and
persecution on grounds of ethnicity and/or religion against the
Rohingya population”.12

REGIONAL STANDARDS AND INTERGOVERNMENTAL COMMITMENTS

Unlike Africa, the Americas and Europe, the Asia and Pacific region does not have
a regional human rights framework, with its own treaty, court and commission (or
equivalent bodies). This lacuna means that there is a dearth of regional norms and
jurisprudence relating to protecting the human rights of stateless persons and
ensuring the right to a nationality. In the absence of such a regional framework, the
importance of the international UN framework is greater.

Yet, the level of accession to the 1961 and the 1954 statelessness Conventions in the
region is very low, with two countries States parties to the 1954 Convention
(Philippines and the Republic of Korea), one country party to the 1961 Convention
(New Zealand), and three country parties to the both conventions (Australia,
Turkmenistan and Azerbaijan). Only two States made pledges relating to accessions
to the statelessness conventions at UNHCR’s High Level Segment on statelessness
in October 2019, so while in some other parts of the world these treaties are moving
closer to universal acceptance, that is not the case in Asia and the Pacific.

At sub-regional level, the Association of South East Asian Nations (ASEAN) adopted
its own non-binding Human Rights Declaration in 2012, which largely mirrors the

1 “Aung Sang Suu Kyi faces first legal action over ‘existential threat’ to Rohingya’ The Telegraph (14 November
2019), available at https://www.telegraph.co.uk/news/2019/11/14/aung-san-suu-kyi-faces-first-legal-action-
existential-threat/.

12 International Criminal Court, Press Release (14 November 2019), available at https://www.icc-
cpi.int/Pages/item.aspxPname=pr1495.
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Universal Declaration of Human Rights. Article 18 of the ASEAN Human Rights
Declaration affirms that “Every person has the right to a nationality as prescribed
by law. No person shall be arbitrarily deprived of such nationality nor denied the
right to change that nationality.”!3 Although there is no entity within ASEAN that
specifically looks into nationality and statelessness issues, the mandates of two of its
Commissions are relevant to statelessness. The ASEAN Intergovernmental
Commission on Human Rights (AICHR) and ASEAN Commission on the
Promotion and Protection of the Rights of Women and Children (ACWC) focus
their work on developing strategies for the promotion and protection of human
rights. The ACWC is, for example, mandated to propose and support appropriate
measures relating to the elimination of all forms of violation of the rights of women
and children. The ACWC can propose a wide variety of measures to end childhood
statelessness, including through resolving gender discrimination in nationality
legislation, and permitting all otherwise stateless children to have the right to a
nationality and identity documents. It has taken an interest in these issues, for
instance co-hosting (with UNHCR) a 2-day regional consultation workshop in
Vietnam in November 2018 on ensuring the recognition of legal identity for all
women and children in ASEAN. The workshop “resulted in an agreement that
Member States need to prioritize the issues of universal birth registration, access to
nationality for foundlings, gender equality in nationality laws and improved data
collection”.’* The AICHR has reportedly also discussed the Rohingya ‘crisis’ in
private!d and individual AICHR representatives have publicly called on ASEAN
member countries to take more effective measures to protect the human rights of
the Rohingya.!6 However, with small budgets and non-binding force, there are
significant limitations as to what these Commissions can achieve. More generally,
commentators have criticised ASEAN’s response to the situation of the Rohingya
and suggested that a clearer and stronger agenda is needed.!”

13 ASEAN, ‘ASEAN Human Rights Declaration’ (2012), available at
http://www.asean.org/storage/images/ASEAN RTK 2014/6 AHRD Booklet.pdf.

1+ UNHCR, “The Campaign to End Statelessness: October — December 2018 Update’ (2018) available at
https://www.refworld.org/docid/5¢1783737.html.

15 Hui Ying Lee, ‘ASEAN’s Limited Role in Solving the Rohingya Crisis’ in The Diplomat (12 October 2018)
available at https://thediplomat.com/2018/10/aseans-limited-role-in-solving-the-rohingya-crisis/.

16 The Jakarta Post, ‘AICHR reps call for regional approach to Rohingya crisis’ (23 April 2018) available at
https://www.thejakartapost.com/seasia/2018/04/23/aichr-reps-call-for-regional-approach-to-rohingya-

17 See for instance Champa Patel, ‘Root Causes of Rohingya Crisis Must Not be Ignored” Chatham House (28
September 2017) available at https://www.chathamhouse.org/expert/comment/root-causes-rohingya-crisis-
must-not-be-ignored?gclid=CjwK CAiAh] TyBRAvEiwAIn2¢qB-

I9p3hSco50OHoHeZo KvjXvlLz92k4YPImIRKBly]JrpBwM5dugRa-RoCs64QAvD BwE; Human Rights
Watch, ‘ASEAN: Don’t Whitewash Atrocities Against Rohingya’ (19 June 2019) available at
https://www.hrw.org/news/2019/06/19/asean-dont-whitewash-atrocities-against-rohingya; Tan Sri Syed
Hamid Albar, Laetitia van den Assum, Kobsak Chutikul, “Time to step up for the Rohingya’ Bangkok Post (16
September 2019) available at https://www.bangkokpost.com/opinion/opinion/ 1750879/ time-to-step-up-for-

the-rohingya.
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Next to ASEAN, the ‘Bali Process on People Smuggling, Trafficking in Persons and
Related Transnational Crime’ is a forum for states and international organisations
to interact in policy dialogue, information sharing and practical cooperation to
address challenges in the region.!8 A total of 48 members — a combination of states
and international organisations such as IOM and UNHCR - work together to
address a variety of related issues. The nexus between (irregular) migration and the
risk of statelessness is gaining more recognition in the region and beyond. In March
2016 during the Sixth Bali Process Ministerial Conference, ministers and delegates
of member states and organisations endorsed the ‘Bali Process Declaration on
People Smuggling, Trafficking in Persons and Related Transnational Crime’. This
declaration confirms the core objectives and priorities of the Bali Process, including
“measures to prevent and reduce statelessness, consistent with relevant international
instruments” in the context of complex irregular migration.!® In 2018, the ‘Bali
Process Civil Registration Assessment Toolkit” was published, which recognises the
link between birth registration and protecting the right to a nationality, as well as
articulating the importance of and methodologies for ensuring civil registration
reaches stateless persons.20 Also in 2018, the Bali Process co-Chairs (Australia and
Indonesia) undertook a ‘good offices’ visit to Bangladesh and Myanmar, and there
have been calls for the Bali Process to bring its resources and expertise to bear in the
context of the mass displacement of the Rohingya and address the related risk of
human trafficking, migrant smuggling and exploitation.2!

In June 2018, as part of the UNHCR-UNICEF coalition on Every Child’s Right to
a Nationality, a regional conference on the Right to Legal Identity and Prevention
of Statelessness in Central Asia took place. Five Central Asian States exchanged
positive developments in addressing childhood statelessness and reflected on how to
overcome legislative and administrative gaps. They expressed their intention to
continue efforts to ensuring no child is born stateless and ensure birth registration

for all, and reaffirmed their partnerships with UNHCR, UNICEF and ESCAP.22

18 For more information on the Bali Process, see http://www.baliprocess.net/

19 “Bali Declaration on People Smuggling, Trafficking in Persons and Related Transnational Crime, The Sixth
Ministerial Conference of the Bali Process on People Smuggling’ (23 March 2016).

20 ‘Bali Process Civil Registration Assessment Toolkit’ (January 2018) available at
https://www.baliprocess.net/UserFiles/baliprocess/File/Bali%20Process%20Civil%20R egistration%20Assessm
ent%20Toolkit%20FINAL.pdf.

21 Filippo Grandi, United Nations High Commissioner for Refugees, ‘Statement to the Seventh Ministerial
Conference of the Bali Process’ (7 August 2018) available at
https://www.unhcr.org/admin/hcspeeches/5b69a6e47/statement-seventh-ministerial-conference-bali-

process.html; Asia Dialogue on Forced Migration, ‘Avoiding a crisis within a crisis: The risk of human trafficking,
migrant smuggling and related exploitation arising from the displacement in Cox’s Bazar’ (March 2019) available
at https://cpd.org.au/wp-content/uploads/2019/03/Avoiding-A-Cirisis-Within-A-Crisis.pdf.

22 See further the Joint conclusions to prevent statelessness by birth registration of all children born in the
countries of Central Asia’ (7-8 June 2018) available at https://www.unhcr.org/ibelong/wp-

content/uploads/Central-Asia-Joint-Conclusions-of-the-Regional-Conference-on-the-Right-to-l.egal-Identity-

and-Prevention-of-Statelessness-June-2018-1.pdf.
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In October 2019, during UNHCR'’s High-Level Segment marking the half-way
point of their #IBelong Campaign to end Statelessness by 2024, only eight countries
in Asia and the Pacific made ‘pledges’ on action to address statelessness (Azerbaijan,
Indonesia, Kazakhstan, Kyrgyz Republic, Philippines, Tajikistan, Thailand and
Turkmenistan). Seven of these pledges related to birth registration, four were on
data collection, two related to accession to the statelessness conventions and there
was one pledge each on reform of the nationality law and statelessness determination
procedures. If these pledges are implemented, we could see an increase in
statelessness data for the region, which would help to determine the magnitude of
the problem and pave the way for reform and more commitment to implementing
law and policy change to help tackle the issue. Lastly, a pledge by Turkmenistan to
resolve all existing cases of citizenship is especially promising, and following the
example of Kyrgyzstan, could set a precedent for other states to follow suit.

Law Clinics and Paralegals
Fight Discriminatory Nationality Practice

On 31 August 2019, in Assam, India, the deadline to register
with the National Register of Citizens (NRC) closed. This
process had been introduced to verify citizenship and identify
any foreigners, with a view to enabling their subsequent
expulsion. A total of 1.9 million people — equivalent to 6% of the
population of Assam — were excluded from the final list and left
at serious risk of statelessness.2? Under the NRC, applicants were
required to prove that they or their family lived in India prior to
24 March 1971, the year Bangladesh was formed. The process
was oppressively bureaucratic, imposing a burden of proof
which was impossible for many individuals to fulfil. It also placed
immense pressure on individuals and their families due to the
cost of applying and appealing, the loss of work, the strain on
family life, the emotional and psychological impact, the loss of
livelihood through detention and the rise in hate-crimes and
hate-speech. It has been suggested that those deemed non-
citizens should be ‘returned’ to Bangladesh — however, as these
individuals have not resided in Bangladesh for decades and do
not hold Bangladeshi citizenship, it is not clear that Bangladesh
would even accept them and meanwhile several large detention

23 See for a concise overview of the background ‘“The biggest mass-disenfranchisement of the 21st Century: 125
Civil Society Organisations condemn the exclusion of 1.9 million people from the Assam NRC and call for urgent
action to protect everyone’s right to a nationality’ Joint Statement (September 2019) available at
https://files.institutesi.org/ cso-joint-statement-on-assam-nre.pdf.
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camps are under construction in India. This situation has
created enormous uncertainty for those left off the register, and
has galvanised a movement of people to provide those in need
with crucial legal advice to help them navigate the highly
criticised appeals process that is foreseen in the form of
‘Foreigner Tribunals’.2* One such example is the organisation
‘Parichay’,25> which was created on 1 October 2019. Made up of
various law schools, the organisation works with lawyers and
paralegals on the ground to assist those excluded from the NRC.
They assist lawyers in drafting appeals to the decisions taken to
exclude persons, undertake research on associated legislation,
train other lawyers and paralegals, and are also documenting the
way the Foreigner Tribunals are working. According to
founding member, Darshana Mitra, “We want to be able to
make sure that nobody is deprived of this identity and at least
you have access to all necessary legal aid for you to be able to
effectively contest and appeal against your exclusion from this
identity”.26

These types of services are not unique to India and the situation
in Assam. Similar extraordinary efforts by lawyers and
paralegals can be seen in other countries in the region too and
these activities have proven to be a very effective means of
fighting discriminatory nationality practice. Namati’s paralegal
programme provides training in various different legal issues
including citizenship. The Urdu-speaking or ‘Bihari’ community
in Bangladesh are one group who have benefited from this
programme. In 2008, the Biharis finally gained recognition as
Bangladeshi citizens thanks to legal proceedings, combined with
advocacy. Having entered the country already in 1947, or
before, following the split of India and Pakistan, after the 1971
war for independence of Bangladesh, the Biharis found
themselves housed in camps, where many remain to this day.
Due to discrimination, a large portion have not been able to fully
realise their rights and access the citizenship they are entitled to.
Following the landmark 2008 legal victory, trained Bihari
paralegals now give legal advice to help others pursue

24 Amnesty International, ‘Designed to Exclude: How India’s courts are allowing Foreigners Tribunals to render
people stateless in Assam’ (November 2019) available at https://amnesty.org.in/wp-
content/uploads/2019/11/Assam-Foreigners-Tribunals-Report-1.pdf.

25 Parichay, available at https://www.parichay.org.in/.

26 A. Singh, ““Citizenship Isn’t Just A Status” - Lawyers Step In To Help NRC Excluded’ (7 October 2019)
available at https://www.thecitizen.in/index.php/en/NewsDetail/index/9/17668/ Citizenship-Isnt-Just-A-
Status---Lawyers-Step-In-To-Help-NR C-Excluded.
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citizenship.?” In Malaysia, the Development of Human
Resources for Rural Areas (DHRRA) has been providing legal
assistance to stateless communities in West Malaysia since 2006
through an initiative known as Projek Mendaftar Anak
Malaysia, stepping up this work from 2014 onwards.?¢ Under a
wider statelessness mapping project, it has offered in excess of
12,000 stateless persons legal support to acquire or confirm
citizenship of Malaysia,?? while also collecting valuable data to
reveal patterns of injustice, including discrimination, that allow
for evidence-based policy advocacy.30

CIVIL SOCIETY ENGAGEMENT

Addressing situations of statelessness — including most notably the Rohingya — and
promoting the right to a nationality have long been areas of engagement of civil
society organisations in different countries across Asia and the Pacific. This work
has been spurred on by a number of key successes in which statelessness has been
resolved to a large extent for certain populations following collaboration between
civil society, UN agencies and governments — such as through the passing of the
Grant of Citizenship to Persons of Indian Origin Act in Sri Lanka in 2003 that
created a pathway to citizenship for the Hill Country Tamils and the Bangladesh
High Court ruling in 2008 that recognised the citizenship of the Urdu-speaking
‘Bihari’ community. An impressive array of local and national civil society initiatives
have carved out a space to work on nationality and statelessness issues, from
Kyrgyzstan to Thailand and from Nepal to Malaysia. Over the past decade, there
has been growing coordination among these civil society actors, as well as new actors
emerging.

Launched in November 2016, the Statelessness Network Asia Pacific (SNAP) is a
civil society organisation whose goal is to promote collaboration on addressing
statelessness in the region.3! Tackling statelessness requires a combination of both

27 Namati, ‘Citizenship — Bangladesh’, available at https://namati.org/ourwork/citizenship/bangladesh/.

26 DHRRA, ‘Legal action to address childhood statelessness in Malaysia’ in Institute on Statelessness and
Inclusion, World’s Stateless: Children (2017) available at http://children.worldsstateless.org/3/litigating-against-
childhood-statelessness/legal-action-to-address-childhood-statelessness-in-malaysia.html.

29 UNHCR, ‘Ending statelessness in Malaysia’ (2018) available at https://www.unhcr.org/en-my/ending-
statelessness-in-malaysia.html.

30 For instance, Development of Human Resources in Rural Areas Malaysia, Voice of the Children, Yayasan
Chow Kit, Global Campaign for Equal Nationality Rights, Statelessness Network Asia Pacific and Institute on
Statelessness and Inclusion, Joint Submission to the Human Rights Council at the 31st Session of the Universal
Periodic Review: Malaysia’ (March 2018) available at https://files.institutesi.org/UPR31 Malaysia.pdf.

31 See further https://www.statelessnessnetworkasiapacific.org/.
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targeted advocacy and technical work, and as such SNAP also functions as an NGO
specialist on the issue. SNAP’s work both directly assists affected populations and
provides tools and frameworks for governments, UN and civil society actors that
address statelessness, such as policy and legislative reform models, and legal and
paralegal assistance and training. To date, SNAP’s work has included developing
evidenced-based research, tools and training to support members and leaders of
affected communities in their national work and identifying and disseminating good
practices relevant for the region through utilising international and regional
mechanisms, supporting direct assistance through paralegal projects and strategic
litigation and government engagement.

Peacebuilding to address root causes of statelessness and campaign work to raise
public awareness and ensuring the voices of stateless people are heard have been
critical to seeing change in the region. SNAP has identified considerable
opportunities for short-to-medium term outcomes for stateless populations in Asia
and the Pacific. As such, together with its 100 members across more than 20
countries, SNAP has developed an advocacy strategy that draws from effective
change processes to date and identifies key tactics that can be employed to address
statelessness in the region. These successful approaches need to be expanded and
targeted strategically to address the gravity of the context in the region and SNAP
aims to build member capacity and develop a robust Secretariat to further develop
the strategies, tools and interventions needed in targeted countries.

Civil society has also played an important catalytic role in addressing statelessness
in Central Asia, where organisations have come together to form the Central Asia
Network on Statelessness (CANS) — launched in June 2016. In the last five years
(2015-2019) more than 194,000 persons under UNHCR’s statelessness mandate
were identified in Central Asia by Governments, civil society organisations and
UNHCR’s implementing partners. Out of this number, some 79,000 cases of
statelessness have been resolved either through confirmation of citizenship or
naturalization (9,700 in Kazakhstan, 13,650 in Kyrgyzstan, 40,300 in Tajikistan,
5,200 in Turkmenistan and 10,200 in Uzbekistan). Members of CANS play a
leading role in these countries and carry out active advocacy actions in cooperation
with UNHCR, as well as assisting States at a practical level to resolve cases of
statelessness. For example, the achievements of the Kyrgyz NGO, Ferghana Valley
Lawyers Without Borders, in helping to resolve all identified cases of statelessness
on the territory, gained important global recognition when the head of this
organisation, Azizbek Ashurov, was awarded the Nansen Refugee prize in 2019 for
his contributions to ending statelessness in Kyrgyzstan. This was notably the first
time the award has been given to someone working solely on statelessness.
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A new initiative was launched at the University of Melbourne in 2018: the Peter
McMullin Centre on Statelessness was established within the Law School.32 The
main focus of the centre is to develop teaching, research and engagement project
aiming to properly understand the scope, scale and reasons for statelessness to
develop targeted responses; work toward reducing and eliminating statelessness and
protect the human rights of stateless people in Australia, the Asia Pacific and more
broadly. The Statelessness Hallmark Research Initiative, for example, has already
provided valuable seed funding and partnership for a wide array of projects that are
helping to advance the understanding of statelessness issues in the region and lay a
firmer knowledge base for advocacy and policy reform.33

HAFSAR TAMEESUDDIN

"Being stateless was never our choice and it will never be
anyone's choice because the right to nationality is basic
human right according to UN human rights convention. In my
understanding, the stateless issue of Rohingyas is very
delicate, complicated and manipulated. However, we still
hope we will be able to find a practical solution to end the
statelessness for the Rohingyas through activism and
advocacy without having any more violence against
humanity."”

Hafsar Tameesuddin is a human rights defender, refugee
representative and refugee rights activist. Her work with various
organisations has focused in particular on efforts to end the
suffering of the Rohingya. Now living in New Zealand, she is
Rohingya and a former refugee herself, who has become a
powerful advocate for the rights of other members of the
Rohingya community.

COUNTRY PROFILES

To complement the regional overview of the state of statelessness in Asia and the
Pacific, this next section provides an overview of five countries where there are both

32 See further https://law.unimelb.edu.au/centres/statelessness#research.
33 See for an overview of projects https://research.unimelb.edu.au/hallmark-initiatives/home/statelessness-
research-initiative#seedfunding.
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challenges and interesting recent developments related to statelessness and the right
to nationality for all: Brunei Darussalam, Cambodia, Iran, Kyrgyzstan and
Mongolia. Two of the countries with the most significant contemporary challenges
— India and Myanmar — are not featured in this section, as we take a closer look at
them in Part 2 of the report.

Brunei Darussalam

According to government data, 20,863 persons, out of a total population
of 421,300 in Brunei were stateless in 2018.3¢ This figure has hardly changed since
201335 There is no publicly available information as to the profile of the
20,863 recorded stateless persons. Further, other sources have previously
estimated the stateless population to be as high as 150,000 people.36

Brunei is one of twenty-five countries that continues to deny women the right to
confer nationality on their children on an equal basis with men. Citizenship is
automatically conferred to children born to male citizens, but the Brunei Nationality
Act of 1961 does not grant female citizens this same right.?” While an application
may be filed to request citizenship for a child born to a female citizen, citizenship is
only granted at the discretion of the state, even if the child is stateless without
acquiring his or her mother’s citizenship. This denies both the mother’s equal right
to confer her own nationality and the child’s right to acquire a nationality. Further,
the Brunei Nationality Act 1961 does not allow female citizens to confer nationality
on their foreign husbands. However, a foreign woman married to a male citizen can
acquire Brunei Darussalam citizenship through naturalisation.

Another key cause of statelessness in the country are the discriminatory provisions,
in particular article 4(la) of the 1961 Brunei Nationality Act, which only
automatically grants citizenship to the bumiputera (the ethnic Malay groups
comprising of Bruneian Malay, Tutong, Belait, Dusun, Murut, Kedayan and
Bisaya). This means that number of minority populations - such as the ethnic
Chinese, who make up 15% of the population - are excluded from automatically
acquiring citizenship and must apply by registration or naturalisation. Due to slow
bureaucratic processes and the notoriously difficult naturalisation test, many
members of the ethnic Chinese minority are ‘permanent citizens’, rather than

3+ UNHCR, ‘Global Trends: Forced Displacement in 2017’ (25 June 2018), available at
https://www.unhcr.org/5b27be547.pdf, Annex Table 1.

35 The stateless population was recorded as 20,524 at the end of 2013 (see UNHCR, ‘Global Trends: Forced
Displacement in 2013’, available at https://www.unhcr.org/statistics/country/5399a14{9/unhcr-global-trends-
2013.html).

36 U.S. Department of State, 2012 Country Report on Human Rights Practices: Brunei Darussalam (19 April
2013), 9. Available at: https://2009-2017.state.gov/j/drl/rls/hrrpt/2012//index.htm

37 Brunei Nationality Act (Cap. 15) (No. 4 of 1961), available at
http://www.agc.gov.bn/AGC%20Images/LAWS/ACT PDF/cap015.pdf.
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citizens, meaning that they can access some but not all rights.?® Stateless persons
who are not registered as permanent residents are further disadvantaged.
Indigenous populations in rural areas such as the Dusun and Iban also continue to
experience significant barriers in accessing birth registration, creating barriers for
indigenous children in acquiring or confirming Brunei Darussalam citizenship.

Cambodia

Statelessness in Cambodia affects primarily the ethnic Vietnamese minority, which
is considered to be the largest ethnic minority in the country. While some ethnic
Vietnamese have integrated into society, many others live at the margins of society
and face difficulties substantiating their legal status in Cambodia.?® The NGO
Minority Rights Organization (MIRO) has monitored this situation and highlighted
the adverse effects of a lack of citizenship on the lives of members of these
communities.*0

The extent of statelessness in Cambodia is unknown, due to the lack of public data.
In 2018 for the first time, Cambodia appeared in UNHCR’s statistical reporting,
which shows that 57,444 persons fall under UNHCR’s statelessness mandate.*!
While this figure likely underestimates the scope of the problem, it places Cambodia
as having one of the larger stateless populations in Southeast Asia. Further, civil
society estimates are often higher and Cambodia’s government recognises that more
than 180,000 ethnic Vietnamese reside in the country*2[]

In the aftermath of the 2013 national elections, Cambodian authorities adopted a
new two-step policy regarding the legal status of ethnic Vietnamese populations: first
an immigrant census targeting predominately ethnic Vietnamese populations which
led to the deportation of thousands of individuals deemed to be ‘illegal immigrants’;
and second a registration process under which new immigration documents and
permanent resident cards are being provided to ethnic Vietnamese residing in
Cambodia, regardless of any prior status these individuals may have held under
Cambodian law. Since mid-2017, this registration process has been accompanied
by systematic confiscation of all documentation that authorities deem to be

38 A. Tolman, ‘Brunei’s stateless left in a state of confusion’ New Mandala (8 April 2016), available at
https://www.newmandala.org/bruncis-stateless-left-in-a-state-of-confusion/.

39 See L. Nguyen and C. Sperfeldt, ‘Boat Without Anchors: A Report on the Legal Status of Ethnic Vietnamese
Minority Populations in Cambodia under Domestic and International Laws Governing Nationality and
Statelessness’ (2012), Phnom Penh: Jesuit Refugee Service, available at

http://jrscambodia.org/aboat without anchors.html.

40 See C. Ang et al., ‘Limbo on Earth: An Investigative Report on the Current Living Conditions and Legal
Status of Ethnic Viethamese in Cambodia’ (March 2014), Phnom Penh: Minority Rights Organisation, all reports
available at http://mirocambodia.org/?page id=96.

* UNHCR, ‘Global Trends: Forced displacement in 2018°.

#2 The Cambodian government reported that 70,000 of those are so-called ‘old settlers’ (Human Rights Council,
Report of the Special Rapporteur on the situation of human rights in Cambodia: Comments by the State,
A/HRC/39/73/Add.2 (11 September 2018), p. 23-24).
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‘irregular administrative documents’. The Ministry of Interior identified at least
70,000 mostly Vietnamese ‘foreigners’ holding such irregular documents.*3 State-
sponsored relocations of Vietnamese communities on the Tonle Sap river in 2018-
19 have further exacerbated the situation.

Cambodia has not ratified the two statelessness conventions, and in 2018,
Cambodia amended its nationality law, without further addressing the status of
stateless populations. However, in July 2019, the Ministry of Interior issued a new
directive instructing sub-national authorities to expand administrative services to
immigrant aliens with permanent resident cards, including the issuance of birth
certificates.** There has been widespread reporting that Vietnamese families and
children struggle to access birth registration in Cambodia.* This was also raised in
Cambodia’s 2018 Universal Periodic Review, at which a number of states
recommended that Cambodia strengthen its measures for birth registration and
realise the right to education for all, including minority and migrant children. The
issue of birth registrations also featured prominently in the 2019 report of the Special
Rapporteur on the Situation of Human Rights in Cambodia, which identified
persons of Vietnamese descent to be ‘at risk of being left behind’.+7

Iran

Iran is home to several populations that are either stateless or at risk of statelessness.
Around three million Afghans reside in Iran, one of the largest protracted refugee
situations worldwide, and an estimated 1.5 to 2 million of this population are
undocumented.*® The Khavaris, an ethnic group of Hazara origin, are at risk of
statelessness because the Iranian government associates them with Afghanistan. Iran
is also host to around 26,270 Iraqi refugees,*® made up in part by the Faili Kurds, a
Shia, ethnic Kurdish minority group, who were forcibly expelled from Iraq
following the passing of a law in the 1980s that led to the arbitrary deprivation of

#3 Reported at M. Kong, ‘Interior Ministry Identifies 70,000 “Improper Citizens, Mostly Ethnic Vietnamese’,
Phnom Penh Post (5 October 2017), available at https://www.phnompenhpost.com/national/interior-ministry-
identifies-70000-improper-citizens-mostly-ethnic-vietnamese.

# Ministry of Interior Circular,‘the Issuance of Administrative Letters and Birth Certificates for Cambodian
Spouses, Children, and Foreign Immigrants’, No 015 (1 July 2019).

# Minority Rights Organization, ‘Research Finding Statelessness Minority Groups in Cambodia Takeo,
Kampong Chhnang, and Pursat’ (2016), Phnom Penh: MIRO. All reports available at
http://mirocambodia.org/?page id=96.

# Minority Rights Organisation, Institution on Statelessness and Inclusion et al., {Joint Submission to the Human
Rights Council at the 32nd Session of the Universal Periodic Review: Cambodia’ (12 July 2018), available at
https://files.institutesi.org/UPR32 Cambodia.pdf.

#7 Report of the Special Rapporteur on the situation of human rights in Cambodia, ‘Assessing protection of those
at risk of being left behind’, A/HRC/42/60/Add.1 (2 September 2019), paras. 47-51.

# UNHCR, ‘Iran Needs Help to Support Afghan Refugees’ (2018), available at
https://www.unhcr.org/news/latest/2018/9/5b8e9f414/iran-needs-help-support-afghan-refugees-unher-

chief.html.
# UNHCR statistics (2018), available at
http://reporting.unhcr.org/node/2527# ga=2.85389022.696654292.1573732048-2132637798.1571059339.
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nationality of anyone deemed disloyal to Iraq. It was estimated in 2014 that the
number of stateless Faili Kurds is around 8,000.50 Particularly vulnerable are the
Baluch population in the south-east of the country, an ethnic and religious minority
who are believed to constitute the highest number of persons lacking proof of
citizenship in Iran.5! However, there are no reliable statistics on the total number of
stateless persons in Iran.52

Iran is one of the 25 countries which still continues to discriminate against women
in relation to the conferral of citizenship to their children. The nationality law is
primarily based upon the principle of paternal jus sanguinis, or descent through the
paternal line.33 Up until October 2019, when the law was amended to allow Iranian
mothers to pass nationality to their children, children of Iranian women and foreign
national men were at a high risk of statelessness. The new law allows Iranian women
married to men with foreign nationality to pass their nationality to any children
aged under 18, without securing the father’s consent. This means that Iranian
women can now apply for citizenship for their child from birth if the father is a non-
national, and even if the parents’ marriage is not registered under the Iranian Civil
Code (although they must be registered under Sharia Law). The law also does not
require the Iranian mother to live in Iran, or the child to be born there.

Although this is a major step in the right direction, this does not completely equalise
access to citizenship. While children born out of wedlock to an Iranian mother are
not granted access to citizenship,5* married women are still required to apply for
citizenship for their children, subject to security checks, even though children of
Iranian men are granted citizenship automatically.>> Moreover, women are also still
denied the right to confer nationality to foreign national spouses, and a marriage
between an Iranian woman and a foreign national man requires government
approval.

%0 UNHCR statistics (2018), available at

http://reporting.unhcr.org/node/2527# ga=2.85389022.696654292.1573732048-2132637798.1571059339.
51 United Nations High Commissioner for Human Rights, ‘Situation of human rights in the Islamic Republic of
Iran’ (2018), available at https://www.ohchr.org/Documents/Countries/IR/A HRC 37 24 EN.docx.

2 European Network on Statelessness and Institute on Statelessness and Inclusion, ‘Country Position Paper:
Statelessness in Iran’ (2019), available at https://statelessjourneys.org/wp-content/uploads/StatelessJourneys
Iran-final.pdf.

53 European Network on Statelessness and Institute on Statelessness and Inclusion, ‘Country Position Paper:
Statelessness in Iran’ (2019), available at https://statelessjourneys.org/wp-content/uploads/StatelessJourneys
Iran-final.pdf.

> European Network on Statelessness and Institute on Statelessness and Inclusion, ‘Country Position Paper:
Statelessness in Iran’ (2019), available at
https://statelessjourneys.org/wp-content/uploads/StatelessJourneys-Iran-final.pdf.

% Human Rights Watch, ‘Iran: Parliament OKs Nationality Law Reform’ (May 2019), available at
https://www.hrw.org/news/2019/05/14/iran-parliament-oks-nationality-law-reform.
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Kyrgyzstan

Kyrgyzstan has been dealing with significant challenges related to statelessness and
the right to nationality since the collapse of the Soviet Union. Since then, the
government has been commended for taking positive steps towards resolving
statelessness. In 2014, a “door-to-door” campaign on registration and
documentation of stateless persons supported by UNHCR, led to 13,707 stateless
persons being identified, and13,447 being granted citizenship and obtaining proper
documentation. In May 2019, there were 258 pending cases,’6 but by early July
2019, Kyrgyzstan had resolved these outstanding cases.5” In 2019, Azizbek Ashurov,
a Kyrgyz lawyer for Ferghana Lawyer Without Borders, won the Nansen Refugee
Award in recognition of the instrumental role he played in assisting this entire
population to obtain Kyrgyz nationality. This is the first time the award has been
granted to someone working specifically on statelessness.58

Although this is a welcome development, there may be unidentified stateless
individuals who lack the relevant protection. Moreover, it is equally important that
appropriate measures are taken to prevent statelessness. Kyrgyzstan is still not party
to the Statelessness Conventions. However, during the third High-Level Steering
Meeting on Prevention and Reduction of Statelessness in Bishkek in December
2017, Kyrgyzstan expressed a commitment to accede to the two Statelessness
Conventions and to establish a formal statelessness status determination
procedure.’ Moreover, in December 2016, an amendment of the Constitution of
the Kyrgyz Republic was introduced, allowing nationality deprivation. Since then
the government has initiated drafting a new constitutional law which prescribes
citizenship deprivation on the grounds of participation in acts related to terrorism,
funding terrorist activities, treason, espionage, separatism, extremism, and fighting
as mercenaries.

Kyrgyzstan continues to apply a discriminatory approach in granting access to State
registration and refugee status determination (RSD) procedures, which
discriminates against, inter alia, Uighur refugees from China and individuals arriving
from Uzbekistan. The recognition rate for applicants to the State RSD procedures
is also low.50 Moreover, over 18,000 children in Kyrgyzstan under the age of five

56 Institute on Statelessness and Inclusion and Central Asian Network on Statelessness, Joint Submission to the
Human Rights Council at the 35th Session of the Universal Periodic Review: Kyrgyzstan’ (July 2019), available at
https://files.institutesi.org/UPR35 Kyrgyzstan.pdf.

57 UNHCR, ‘Kyrgyzstan ends statelessness in historic first’ (4 July 2019), available at
https://www.unher.org/news/press/2019/7/5d1da90d4/kyrgyzstan-ends-statelessness-historic-first.html.

% UNHCR, ‘Kyrgyz human rights lawyer wins UNHCR Nansen Refugee Award’ (2 October 2019), available at
https://www.unher.org/news/press/2019/10/5d937a134/kyrgyz-human-rights-lawyer-wins-unhcr-nansen-

refugee-award.html.
%9 Institute on Statelessness and Inclusion and Central Asian Network on Statelessness, Joint Submission to the

Human Rights Council at the 35th Session of the Universal Periodic Review: Kyrgyzstan’ (July 2019), available at
https://files.institutesi.org/UPR35 Kyrgyzstan.pdf.

60 UNHCR, ‘Submission by the United Nations High Commissioner for Refugees - Universal Periodic Review:
Kyrgyzstan®’ (2014).
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lack birth registration,5! although 97.7% of births of children under the age of five
have been registered. In 2016-2017, an analysis by the Inter-Agency Working
Group revealed a number of legislative gaps that need to be addressed, including
birth registration and safeguards to prevent children born and living in its territory
from becoming stateless. Since then, several legal reforms (Law “On Civil Acts”,
Law “On Legal Status of Aliens in the Kyrgyz Republic”, civil registry reform) are
in progress in the area of birth registration and prevention of statelessness.52
Moreover, in the 2019 UNHCR High-Level Segment on Statelessness, Kyrgyzstan
pledged to amend nationality legislation to ensure full birth registration.

In February 2019, UNHCR and UNICEF in the Kyrgyz Republic convened a
Parliamentary Roundtable on Birth Registration and Prevention of Childhood
Statelessness in Bishkek. The event convened parliamentarians and experts to raise
awareness of Kyrgyzstan’s legislative gaps in birth registration and discuss
amendments needed to prevent childhood statelessness. It resulted in an agreement
to create a working group to review the draft law on civil registry acts with the aim
of amending the legislation by mid-2019, but no further progress had been reported
at the time of writing.63

Mongolia

Mongolia is not a party to either of the Statelessness Conventions, and current data
on statelessness — according to which there were 17 stateless individuals as of the
end of 2018 — is likely to be a gross underestimate.* In Mongolia, the Kazakh
minority faces the highest risk of statelessness as dual nationality in Mongolia is not
permitted.5> UNHCR has reported that thousands of ethnic Kazakh Mongolians
renounced their Mongolian nationality upon moving to Kazakhstan in the early
1990s, and after failing to be granted Kazakh citizenship, many returned to
Mongolia, and are now stateless.56 These individuals have since encountered
difficulties in the process of acquiring Mongolian nationality. The Mongolian
Immigration Agency does not consider ethnic Kazakhs to be stateless without a
verification from Kazakh authorities that they are not Kazakh citizens, but the

61 EEAS, 'In Kyrgyzstan as much as 18,000 children are invisible' (1 February 2019).

62 Institute on Statelessness and Inclusion and Central Asian Network on Statelessness, Joint Submission to the
Human Rights Council at the 35th Session of the Universal Periodic Review: Kyrgyzstan® (July 2019), available at
https://files.institutesi.org/UPR35 Kyrgyzstan.pdf.

65 UNHCR, ‘#IBelong’ (January — March 2019 update), available at
https://www.refworld.org/pdfid/5cadbfc77.pdf.

64+ UNHCR, ‘Global Trends: Forced Displacement in 2018,

65 UN Human Rights Council, ‘Report of the Special Rapporteur on extreme poverty and human rights,
Magdalena Sepualveda Carmona, - Addendum’, 23rd sess., UN Doc A/HRC/23/36/Add.2, (30 May 2013) para.
51.

66 Tbid.
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process of verification by the Kazakh government is extremely lengthy.67 While data
is unclear and often outdated, a Mongolian National Population census is planned
in 2020, which could provide a better overview of the scope of the problem.

A child born to stateless parents within Mongolia may obtain Mongolian citizenship
after reaching the age of 16.68 However, this is not an automatic procedure. Instead,
the child is required to apply.5® This, in effect, leaves children stateless until they are
16 years old. Discrimination affects stateless immigrants, children who are born to
persons who are not Mongolian citizens, those who have had their citizenship
revoked by the state and those who already suffer from racism. This discrimination
has a widespread effect on stateless individuals, as "many stateless persons do not
approach the authorities or restore or acquire Mongolian nationality, because they
fear the stigma of being identified as stateless".70

67 US Department of State, Bureau of Democracy, Human Rights and Labor, ‘2010 Country Report on Human
Rights issues — Mongolia’ ( 8 April 2011), available at

https://2009-2017 state.gov/documents/organization/160094.pdf.

68 Law of Mongolia on Citizenship (as amended on 7 December 2000) (5 June 1995), Article 7.

69 Law of Mongolia on Citizenship (as amended on 7 December 2000) (5 June 1995), Article 7(5).

70 UN Human Rights Council, ‘Report of the Special Rapporteur on extreme poverty and human rights,
Magdalena Sepulveda Carmona, - Addendum’, 23rd sess., UN Doc A/HRC/23/36/Add.2 (30 May 2013),
para. 51.
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STATELESSNESS
IN EUROPE

OVERVIEW OF STATELESSNESS IN THE REGION

Statelessness in Europe is more comprehensively mapped than in any other region.
UNHCR has statistical data on statelessness for 43 out of the 49 countries that fall
within the scope of their European regional bureau,! with the total figure in Europe
at the end of 2018 reported as 533,340 persons. 2 However, the data on stateless
persons in Europe is still very unreliable, due to diverging definitions and
methodologies, as well as lack of awareness or capacity to effectively identify
statelessness.? So, despite being more comprehensively mapped than other regions,
the statelessness data in Europe can still be misleading, and is likely to be an
underrepresentation of the actual number of stateless persons.

Most stateless persons in Europe can trace their situation back to the political
upheaval of the 1990s, in particular the dissolution of the Union of Soviet Socialist
Republics (USSR), but also the breakup of Yugoslavia. Indeed, over 75% of the
total reported stateless population in Europe live in just four countries, all successor
states of the Soviet Union: Latvia, the Russian Federation, Estonia and Ukraine,
which all have stateless populations of over 10,000 persons.* Latvia has the largest
stateless population, at 224,844, the only country in Europe with a stateless
population of over 100,000.> Although the numbers in each of these countries are
declining,® nearly a quarter of a century after state succession took place, 414,050
people remain stateless in these four states.” In the six states to emerge from the
Socialist Federal Republic of Yugoslavia, a total of almost 10,000 stateless persons

' UNHCR, ‘Global Trends: Forced Displacement in 2015’, available at http://www.unhcr.org/576408cd7.pdf,
annex 2. NB: There are only 46 out of the 49 countries in Europe included in UNHCR’s Global Trends. In
Monaco, Liechtenstein and Cyprus there are no figures for the stateless population.

2 UNHCR, ‘Global Trends: Forced Displacement in 2018, available at https://www.unhcr.org/5d08d7ee7.pdf.
This is a drop of just under 60,000 persons in four years.

3 Statelessness Index, ‘Stateless Population Data’, available at https://index.statelessness.cu/themes/statelessness-
population-data.

* Stateless populations in Sweden, Germany and Poland also exceed 10,000 individuals.

5 UNHCR, ‘Global Trends: Forced Displacement in 2018, available at https://www.unhcr.org/5d08d7ee7.pdf.
6 The total figure in these four countries dropped from 570,341 at the end of 2013, to 474,537 at the end of 2015.
to 414,050 at the end of 2018 (Compare the UNHCR Global Trends report published in mid-2014, mid-2016,
and mid-2019).

7 UNHCIR, ‘Global Trends: Forced Displacement in 2018°, available at: https://www.unhcr.org/5d08d7ee7.pdf.
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were reported in 2015,8 which has fallen to just under 6,000 at the end of 2018.9
Others remain at risk of statelessness due to lack of key forms of documentation.!0

Across Europe, the other main context in which statelessness arises is migration. In
some cases, people who were already stateless in their country of origin arrive in
Europe within the mixed migration flows, as migrants, trafficking victims or
refugees. In other cases, people may experience citizenship problems and become
stateless following their arrival, due to the loss or deprivation of nationality while
they are away from their country which can occur as a result of loss or lack of proof
of nationality status or family links, gaps in birth registration, and births of children
to parents unable to confer nationality. With the increase in 2015 of migrants and
refugees into Europe, the number of stateless persons in some receiving states has
grown significantly. For instance, in Sweden, the reported figure for stateless persons
in the country climbed from 20,450 at the end of 2013 to 31,062 at the end of 2015,
and the figure remains above 31,000 at the end of 2018.!! Moreover, children born
in Europe to migrant or refugee parents can sometimes be exposed to statelessness
as a result of discriminatory nationality laws of the country of origin or a conflict of
nationality laws.

The nationality laws of many European states have been found to fail to adequately
protect children born on their territory from statelessness — in fact, more than half
of European parties to relevant international conventions have not properly
implemented their obligations to ensure that all stateless children born in the
country acquire a nationality.!?2 Moreover, other factors, such as child
abandonment, international surrogacy or cross-border adoption, and systemic birth
registration obstacles for particular groups are also producing statelessness in
Europe.

One of the main groups affected by statelessness in Europe are the Roma, a group
of roughly 10 to 12 million who mainly reside in the Western Balkans and Ukraine.!?
The Roma are one of Europe’s oldest minorities, and encompass a wide range of

8 UNHCR, ‘Global Trends: Forced Displacement in 2018, available at https://www.unhcr.org/576408cd7.pdf,
annex 2. Note that no figure is reported for the Former Yugoslav Republic of Macedonia.

9 Figures for Slovenia, Bosnia and Herzegovina, Montenegro, North Macedonia, Serbia and Kosovo, and
Croatia totals 5,748 (UNHCR ‘Global Trends: Forced Displacement in 2018’ (available at:
https://www.unhcr.org/5d08d7ee7.pdf).

10 See for instance UNHCR, ‘Persons at risk of statelessness in Serbia: Progress Report 2010-2015 (June 2016),
available at http://www.refworld.org/docid/57bd436b4.html. See also Using the CRC to help protect children from
statelessness in Serbia by Praxis Serbia, Chapter 8.

I UNHCR, ‘Global Trends: Forced Displacement in 2018’, available at https://www.unhcr.org/5d08d7ee7.pdf.
12 European Network on Statelessness (ENS), No Child Should be Stateless (September 2015), available at
http://www.statelessness.cu/sites/www.statelessness.cu/files/ ENS NoChildStateless final.pdf. See also An Italian
recipe to address childhood statelessness by N. Garbin and A. Weiss, and Out of limbo: Promoting the right of undocumented and
stateless Roma people to a legal status in Italy through community-based paralegals by E. Rozzi, Chapter 12.

13 Council of Europe, ‘Glossary of terms relating to Roma issues’” (May 2012), available at
https://rm.coe.int/1680088eab.
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“complex and multi-layered identities”.!* However, with regards to statistics on
stateless Roma, there is a distinct lacuna, which is representative of a population who
experiences systematic exclusion, discrimination and marginalisation within society,
which further exacerbates their risk of statelessness. Discrimination of this kind —
what has been termed ‘anti-gypsyism’ — is a significant challenge to statelessness in
Europe.!®

Deprivation of nationality has become an emerging concern to the statelessness
scene in Europe. With recent events, the fall of the so-called ‘IS caliphate’, and
European ‘foreign fighters’ pleading to return to their home countries, a number of
states have adopted or broadened nationality deprivation powers in a national
security or counterterrorism context. Denmark, Germany, Italy, Switzerland,
Belgium, the Netherlands and the United Kingdom are among those states.!6
However, the newly implemented deprivation powers are not being used solely as a
national security and counterterrorism measure. In Turkey, for example, after the
failed coup in 2017, Turkey passed emergency laws that established a new
procedure for nationality deprivation of citizens residing abroad and there were
subsequently also reports of the denial of consular services, the cancellation and
confiscation of passports and the refusal to provide nationality identity cards or
passports to children born to Turkish citizens abroad.!”

Statelessness in the European asylum system

Statelessness and (forced) migration are phenomena that can
have a strong interaction: a refugee or migrant may have been
stateless prior to leaving their country, but they also can become
stateless as a consequence of migration or displacement.
According to Eurostat,!8 of the four million people who applied
for asylum in the EU in 2015-2018, approximately 115,000 were
recorded as ‘stateless’, of ‘unknown nationality’, or their

1+ Council of Europe, ‘Factsheets on Roma Culture’, available at: http://romafacts.uni-
graz.at/index.php/culture.1.

15 TSI, ENS and ERRC, “Statelessness, discrimination and marginalisation of Roman in the Western Balkans and
Ukraine’ (October 2017), available at
https://www.statelessness.eu/sites/ www.statelessness.cu/files/attachments/resources/roma-belong.pdf.

16 A regional analysis and critique of such measures can be found in Parliamentary Assembly of the Council of
Europe, Withdrawing nationality as a measure to combat terrorism: a human rights-compatible approach? Explanatory

Memorandum, Doc. 14790 (7 January 2019) available at: http://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-EN.asp?fileid=25241&lang=en.

17 Article 75 of Decree (KHK) 680 (6 January 2017). See further Institute on Statelessness and Inclusion, Arbitrary
deprivation of nationality and denial of consular services to Turkish citizens — Policy Brief (2017) available at:
https://files.institutesi.org/policy-brief-Turkey-arbitrary-deprivation-of-nationality_2017.pdf.

18 Data extracted from Eurostat database “Asylum and first-time asylum applicants by citizenship, age and sex
Annual aggregated data (rounded)”, available at:

http://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=migr_asyappctza&lang=en.
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nationality was recorded as ‘Palestine’ — equating to 3% of all
asylum applications. Nevertheless, “although actors involved in
the refugee response are beginning to recognise the challenge
that statelessness poses in the context of current forced migration
trends in Europe, little has been published on this to date and
statelessness rarely appears on the migration and asylum policy
agenda”.19

These issues were explored in detail through research and
consultations  between 2017 and 2019, wunder the
H#Stateless fourneys project, a collaborative effort by the European
Network on Statelessness, the Institute on Statelessness and
Inclusion and many national NGO partners and experts,
examining the relationship between statelessness and forced
migration in Europe.2® Whether someone is stateless was found
to potentially have a heavy bearing on their journey through
asylum procedures in Europe, including upon the outcome of
their asylum claim. A stateless person is unlikely to have
documents to prove their identity, place of birth or family links,
and this impacts the registration process on arrival, the initial
assessment of their protection claim, the nationality rights of
their children,2! and access to procedures such as family
reunification?? or naturalisation? (as well as the possibility
of return)?+.

In many cases, statelessness is (incorrectly) not considered
relevant to the international protection claim, which is often due
to a lack of knowledge and available country of origin
information about persecution faced by stateless minorities in
their countries of origin, for example. The combined lack of
statelessness determination procedures in Europe in general,
and the non-existence of a legal framework to grant rights and
protection afforded by the 1954 Convention mean that if
stateless persons are denied refugee status, they are often left in

19 European Network on Statelessness and Institute on Statelessness and Inclusion, ‘Addressing statelessness in
Europe’s refugee response: Gaps and Opportunities’ (2019), available at: https://statelessjourneys.org/wp-
content/uploads/StatelessJourneys-Addressing_statelessness in FEurop_refugee response-FINAL.pdf.

20 See further: https://statelessjourneys.org/.

21 Stateless Journeys, ‘Birth registration and children’s rights’, available at https://statelessjourneys.org/main-
issues/birth-registration-and-the-childs-right-to-nationality/.

22 Stateless Journeys, ‘Family reunification, resettlement, and other complementary pathways to protection’,
available at https://statelessjourneys.org/main-issues/family-reunification/.

23 Stateless Journeys, ‘Naturalisation’, available at https://statelessjourneys.org/main-issues/naturalisation/.
24 Stateless Journeys, ‘Detention and Return’, available at https://statelessjourneys.org/main-issues/detention-
and-return/.
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legal limbo with no route to protection, and no country to return
to either.2> The determination of stateless status is therefore
crucial — including where persons have already been granted
refugee status — in order to grant the specific rights under
international law that stateless people are entitled to, and to
ensure that statelessness is not passed on down the generations.
The #StatelessJourneys project offers a series of recommendations
and tools to strengthen knowledge and capacity of key
stakeholders to address statelessness within Europe’s asylum and
migration systems and procedures.26

REGIONAL STANDARDS AND INTERGOVERNMENTAL COMMITMENTS

At the core of the regional human rights system in Europe are the Council of Europe
(CoE) and the European Convention on Human Rights (ECHR), which enshrines
human rights and fundamental freedoms for everyone within the territory of
Europe, including stateless persons and is overseen by the European Court of
Human Rights (ECtHR). There are numerous cases in which stateless persons have
succeeded in appealing to the Court to address a human rights violation suffered.?”
In Aim v. Russia, for example, the Court ruled that the detention of Mr Kim, a man
who failed to acquire any nationality following the dissolution of the USSR, violated
article 3 (prohibition of torture) and article 5(4) (right to judicial process in detention)
of the ECHR.28 The judgment clarified that detaining stateless persons for expulsion
purposes can be characterised as arbitrary where there is no reasonable prospect of
removal, and places emphasis upon determining whether a person is stateless at the
earliest possible moment.2? Building on this jurisprudence, in Ho#i v. Croatia, the
court found a violation of ECHR article 8 (right to private and family life) due to
Croatia’s failure to assure security of residence to Mr Hoti, a stateless man who had
been living in Croatia since the late 1970s but was refused citizenship following the
country’s independence.?? This judgment showed unprecedented engagement by
the Court with the legal phenomenon of statelessness, as well as close consideration
of international norms on statelessness. The decision has been described as

25 Stateless Journeys, ‘Status determination’, available at https://statelessjourneys.org/main-issues/status-
determination/.

26 See further: https://statelessjourneys.org/resources/.

27 These include, for example, ECtHR, Andrejeva v. Latvia (2009), Application no. 55707/00 (ECtHR); Kim v. Russia
[2014] Application no. 44260/13; and Hoti v. Croatia (2018), Application no. 63311/14.

28 ECtHR, Rim v. Russia (2014), Application no. 44260/13.

29 A. Berry, ‘Kim v. Russia — The unlawful detention of stateless persons in immigration proceedings’ European
Network on Statelessness (30 October 2014), available at https://www.statelessness.ecu/blog/kim-v-russia-
Y%E2%80%93-unlawful-detention-stateless-persons-immigration-proceedings.

30 ECtHR, Hoti v. Croatia (2018), Application no. 63311/14.
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“landmark” because the Court ruled that Mr Hoti was stateless despite Croatia
disputing this fact and clearly “emphasised the role of statelessness in the applicant’s
inability to enjoy his right to private life”.3!

While the right to a nationality is not contained as a provision in the ECHR, the
Court has discussed citizenship on several occasions when the circumstances for or
consequences of the denial of nationality violated a separate provision under the
ECHR. In Alpeyeva and Dzhalagoniya v. Russia (2018), the ECtHR ruled that
administrative failures could not be an excuse for statelessness, which strengthened
the Court’s jurisprudence on the relationship between nationality rights,
statelessness and article 8 of the ECHR.32 The Court has also recognised nationality
as an element of the social identity of a person, which forms part of private life as
protected by article 8 of the ECHR.3? This is a developing area of jurisprudence by
the Court, with cases delivered to date focusing on the application of the principles
of non-discrimination3* and of the best interests of the child?® in access to nationality.

In 1997, the CokE adopted the European Convention on Nationality, consolidating
in a single, regional document a variety of international legal norms on nationality.
This instrument contains several important safeguards directed towards the
avoidance of statelessness, along similar lines to the 1961 Convention on the
Reduction of Statelessness. It attracted sixteen states parties within the first decade
after its adoption, at the time of writing this number had only climbed by a further
five ratifications.’6 A separate CoE Convention relevant to statelessness is the
Convention on the Avoidance of Statelessness in relation to State Succession, which
regulates the prevention of statelessness in the specific context of state succession,
but has yet to attract many states parties.3’

The Committee of Ministers of the CoE has also adopted numerous
Recommendations outlining further normative guidance on issues relating to

nationality and the prevention of statelessness.?® The Parliamentary Assembly of the
Council of Europe (PACE) adopted a Resolution in March 2016 on the need to

31 K. Swider, ‘Hoti v. Croatia: European Court of Human Rights Landmark Decision on Statelessness’ in
Statelessness and Citizenship Review, Vol. 1(1) (2019), available at:
https://statelessnessandcitizenshipreview.com/index.php/journal/article/view/79/21.

32 ECtHR, Alpeyeva and Dzhalagoniya v. Russia (2018), Applications nos. 7549/09 and 33330/11.

33 See most prominently ECtHR, Genovese v. Malta (2012), Application no. 53124/09.

34 Ibid.

35 ECtHR, Mennesson v. France (2014), Application no. 65192/11 [French].

36 This Convention had 21 states parties as of 21 January 2020. See
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/166/signatures?p auth=S9rHzhux.

37 This Convention had 7 states parties as of 21 January 2020. See
https://www.coe.int/en/web/conventions/full-list/-/conventions/ treaty/200/signatures?p auth=S9rHzhu

3 For instance, Recommendation (99) 18 of the Committee of Ministers on the Avoidance and Reduction of
Statelessness and Recommendation (2009) 13 of the Committee of Ministers on the Nationality of Children.
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eradicate statelessness of children,? and the Council of Europe Action Plan on
Migrant and Refugee Children includes an action on every child’s right to a
nationality.*0 In January 2019, a Resolution on nationality deprivation as a
counterterrorism measure and its compatibility with human rights.#! This resolution
and the accompanying memorandum?*? reiterate the right of everyone to a
nationality and the prohibition of arbitrary deprivation of nationality, and question
the legitimacy of policy measures that deprive nationals suspected of involvement in
terrorist acts abroad of their citizenship. Later in 2019, the Council of Europe’s
European Committee on Legal Co-Operation (CDCJ) launched a new initiative to
improve the identification and protection of stateless people in Europe. A working
group of the CDCJ reviewed Member States’ protocols and procedures for
determining migrants’ nationalities and to resolve cases of statelessness.*3 It
“identified gaps, new challenges and practical difficulties encountered by both
national authorities and stateless people themselves, as well as possible activities that
could be carried out by the CDC]J to address these.”#*

The current Council of Europe Commissioner for Human Rights, Dunja Mijatovi¢,
who came into this post since 2018, has followed in her predecessor’s footsteps in
advocating strongly for tackling statelessness in Europe.® Thus far, Mijatovi¢ has
intervened in the case of Emin Huseynov v. Azerbayan (2018), stating that “the
deprivation of nationality of the applicant should not be viewed in isolation but as
part of a broader pattern of intimidation of human rights defenders in
Azerbaijan”.46 Moreover, she has made several recommendations to Albania
regarding the Roma children and children born abroad lacking birth registration,

39 PACE Resolution 2099 (2016), available at http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=22556&lang=en.

#0 ‘Gouncil of Europe Action Plan on Protecting Refugee and Migrant Children in Europe (2017-2019) (2017,
available at https://edoc.coe.int/en/children-s-rights/7362- council-of- -europe-action-plan-on-protecting- refugee—
and-migrant-children-in-europe-2017-2019.html.

1 PACE Resolution 2263 (2019) (available at http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-
EN.asp?FileID=25430&lang=EN.

+2 PACE, Withdrawing nationality as a measure to combat terrorism: a human rights-compatible approach? Explanatory
Memorandum, Doc. 14790 (7 January 2019) available at: http://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTMIL-EN.asp?fileid=25241&lang=en

+ CoE CDC]J Statelessness working group website, available at https://www.coe.int/en/web/cdcj/statelessness.
# ENS Blog, ‘Fresh opportunities to tackle statelessness through a new Council of Europe led initiative’ (2020),
available at https://www.statelessness.eu/blog/fresh-opportunities-tackle-statelessness- tIl)qrough -new-council-
curope-led-initiative.

# Previous commissioner, Nils Muiznicks, devoted attention to reviewing domestic laws and practices relating to
statelessness when making country visits (see report by N. Muiznieks, Council of Europe Commissioner for
Human Rights, following his visit to Latvia, from 5 to 9 September 2016, available at
https://rm.coe.int/16806da9e4; Report by N. Muiznieks, Council of Europe Commissioner for Human Rights,
following his visit to Croatia (25 to 29 April 2016), available at

https://rm.coe.int/ref/CommDH(2016)31).

# Commissioner for Human Rights, “Third party intervention by the Council of Europe Commissioner for
Human Rights’ (28 September 018 avallagle at https://rm.coe.int/third-party-intervention-before-the-
curopean-court-of-human-rights- (as/1680802966.
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the creation of a statelessness determination procedure and accession to the 2006
Council of Europe Convention for the Avoidance of Statelessness in relation to State
Succession. 47

Besides the CoL, there is the European Union (EU), which has its own human rights
document: the Charter of Fundamental Rights of the European Union. The
Charter does not contain a provision guaranteeing the right to a nationality, but
does provide a set of rights which are attached to EU citizenship, the special supra-
national legal status enjoyed by everyone who is a national of an EU member state.*8
EU member states maintain competence in the field of nationality law and can set
their own rules for acquisition and loss of nationality.¥® Due to the connection
between nationality of a member state and EU citizenship, however, the Court of
Justice of the European Union (based in Luxembourg), has affirmed that in relation
to the loss of EU citizenship, and even when setting the conditions for acquisition of
nationality, “Member States must, when exercising their powers in the sphere of
nationality, have due regard to European Union law”.50 Building on this case, in
March 2019, the Court of Justice of the European Union (GJEU) ruled on the
Tjebbes case, determining that in order for the withdrawal of nationality to comply
with EU law, an “individual examination of the consequences” is required in all
cases of loss of nationality, in order to ensure that the principle of proportionality is
satisfied.5!

These two cases show that EU law may therefore have some influence on the
nationality policy and practice of EU member states, including in respect to the
avoidance of statelessness. The EU could also play a part in ensuring adequate
protection for stateless persons on the territory of its member states through the
establishment of common standards for statelessness status determination or the
regulation of a residence status for stateless persons as part of its competence in the
area of asylum and migration.’2 To date, there have been various regional
developments at the EU level. In 2015, the European Council adopted the first ever
Conclusions on Statelessness,’? which recommended that the European Migration

#7 Report by Dunja Mijatovi¢, following her visit to Albania, from 21 to 25 May 2018, available at
https://rm.coe.int/report-on-the-visit-to-albania-from-21-to-25-may-2018-by-dunja-mijatov/16808d2e22, para.
58.

# Article 20(1), Treaty on the Functioning of the European Union (TFEU) (26 October 2012).

4 Declaration No. 2 on Nationality of a Member State, annexed to the Treaty on European Union (1992).

50 Coourt of Justice of the European Union, Rottmann v Freistaat Bayern, Case C-135/08 (2 March 2010), paras 32
and 56.

5L GJEU, Tjebbes and Others v. Minuster van Buitenlandse aken (2019), Case C-221/17. For more on this, see the piece
further on in this report titled ‘International law standards relating to the arbitrary deprivation of nationality’.

52 K. Swider, G. Bittoni, and L. van Waas “The evolving role of the European Union in addressing statelessness’
in L. van Waas and M. Khanna (eds) Solving Statelessness (Wolf Legal Publishers, 2017).

3 European Council, ‘Council adopts resolution on statelessness’ (4 December 2015), available at
https://www.consilium.europa.cu/en/press/press-releases/2015/12/04/ council-adopts-conclusions-on-
statelessness/.
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Network set up a dedicated platform on statelessness.>* Moreover, in May 2018 the
European Parliament introduced a resolution on the protection of children in
migration® and another resolution passed in November 2018 on minimum
standards for minorities in the EU recognised the need to end Roma statelessness.56
Specific calls have also been made by DG NEAR to States under the 2019
Enlargement Packages? to address the risk of Roma statelessness.5

In Europe, the majority of States are States parties to the Statelessness Conventions.
Malta acceded to the 1954 Convention in 2019, with North Macedonia, Spain and
Luxembourg acceding to the 1961 Convention in 2020, 2018 and 2017 respectively.
At the time of writing, France, Switzerland, Slovenia and North Macedonia are
parties to the 1954 Convention only; and Estonia, Poland, Belarus, Cyprus and
Russia are parties to neither convention. Belarus did pledge to accede to both
conventions on the occasion of UNHCR'’s High-Level Segment in October 2019.
It was among just 13 European countries making pledges — a lower level of
engagement with this process than some other regions. The pledges by European
countries related to reform of nationality law (four countries), studies on statelessness
(six countries), and the introduction or improvement of statelessness determination
procedures (five countries).

Statelessness Index

In 2018, the European Network on Statelessness (ENS)
launched a new comparative tool to support civil society,
governments, researchers and others interested in statelessness:
the Statelessness Index.?? It is the first online platform to provide
accessible, comparative information on law, policy and practice
regarding the treatment of stateless people across Europe and
covers 24 countries as of March 2020. These countries are
assessed on the protection of stateless people and the prevention
and reduction of statelessness, against international norms and
good practice. Information is fed into the Index by country
experts whose analysis is then reviewed by another country

> European Migration Network, ‘Statelessness in the EU” (October 2016), available at
https://www.emnluxembourg.lu/wp-content/uploads/2016/11/EMN-Inform-Statelesseness-in-the-EU.pdf.
% Council of Europe, ‘Protection of children in migration’ (3 May 2018) 2018/2666(RSP), available at
http://www.europarl.curopa.cu/doceo/document/TA-8-2018-0201 EN.html?redirect.

6 European Parliament, ‘Minimum standards for minorities in the EU’ (13 November 2018) 2018/2036(INI),
available at http://www.europarl.curopa.cu/doceo/document/TA-8-2018-0447 EN.html?redirect.

57 European Commission, ‘EU Enlargement Package: 2019°, available at https://ec.europa.cu/neighbourhood-
enlargement/countries/package en.

5 European Network on Statelessness, ‘Briefing note: Addressing statelessness in Europe’ (October 2019),
available at https://www.statelessness.cu/sites/www.statelessness.cu/files/attachments/resources/ENS-
Briefing for HLS-Sept 2019.pdf.

59 Statelessness Index, ‘About the Index’, available at https://index.statelessness.cu/about.
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expert to ensure reliability. The information is structured both
by country and by theme.50 Each country has a country page
where the user can review its performance for all the themes and
subthemes. Each theme also has a page where the user can
review and compare up to four countries’ performances under
that theme.6! The performance is assessed on a five-level scale
from positive to negative, indicated by a visual key, which gives
a quick understanding of good practices and where
improvement is needed. For example, at the time of writing, a
comparison of Bulgaria, Hungary, Moldova and Poland under
the ‘Prevention and Reduction’ theme and the ‘stateless born on
territory’ sub-theme, reveals that Bulgaria is rated as positive
(every child born on the territory who cannot acquire another
nationality is a Bulgarian citizen by birth), Moldova is rated as
positive and negative (children born on the territory who would
otherwise be stateless acquire Moldovan nationality, but only if
at least one of their parents has legal residence, international
protection or stateless status), and Hungary and Poland are rated
as negative (in Hungary there are two partial safeguards to
children born on the territory, but these are only applicable in
certain cases; in Poland, there is no full safeguard to prevent
childhood statelessness). This approach to comparative analysis
and the simplified presentation of data has inspired conversation
among civil society groups in other regions who are interested in
emulating this formula with their own regional statelessness
index.

CIVIL SOCIETY ENGAGEMENT

Europe has a vibrant and growing civil society community engaged on statelessness,
with NGOs, scholars and others engaged in related fields such as migration, asylum
and human rights taking a growing interest in the issue over the past decade and an
increasing number of dedicated initiatives emerging. The establishment of the
EUDO Citizenship Observatory in 2009 helped to build a knowledge base around
nationality issues by providing important comparative analysis of the content and
operation of citizenship laws in Europe, later also studying safeguards against

60 Statelessness Index, ‘How to Use the Index’, available at
https://index.statelessness.cu/about/how-to-use-the-index.

61 The themes are: international and regional instruments, statelessness population data, statelessness
determination and status, detention, and prevention and reduction.
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citizenship specifically and subsequently evolving and expanding to become the
Global Citizenship Observatory (GLOBALCIT).%2 In 2012, the European Network on
Statelessness (ENS) launched, as the first regional civil society alliance committed to
addressing statelessness to be established anywhere in the world. ENS now has over
150 members covering 41 countries including, importantly, many stateless activists
and grassroots organisations. ENS not only spearheads joined-up action but has
become an increasingly important source of analysis on statelessness issues — most
notably with the launch of the Statelessness Index in March 2018 (see above), that
is helping to underpin advocacy at national and regional levels.

Since 2017, civil society in Europe has continued to organise and engage in
coordinated advocacy to address statelessness across the region. Campaigns and
initiatives spearheaded by ENS have included those aimed at addressing Roma
statelessness (#RomaBelong),63 protecting stateless people from arbitrary detention
(#LockedInLimbo),%* and addressing childhood statelessness (#StatelessKids).6%
The #StatelessJourneys knowledge hub, launched by ENS in partnership with ISI
in 2019, hosts bespoke tools designed to equip refugee response actors to better
identify and address the protection needs of stateless people on the move and
provides an important foundation for further capacity building in this area.t6 Civil
society action also contributed to 33 pledges being made by 12 European countries
at UNHCR'’s High-Level Segment on Statelessness in October 2019. In seeking to
build on recent efforts, ENS and its members will be guided by a new five-year
strategic plan (2019-23) ‘Solving Statelessness in Europe’.67 At local and country
level, NGOs across the region have been stepping up their campaigning, litigation
and capacity building efforts. In late 2019, a dedicated new civil society organisation
was launched in Sweden — the Swedish Organization Against Statelessness — with
the aim of amplifying the voices of stateless people in the country and ensuring more
effective advocacy for both legal and policy change around the protection of the
stateless and the realization of the right to a nationality.58 It will be interesting to see
whether further statelessness-specialist organisations such as these are established in
the coming years.

62 See http://globalcit.cu/.
63 ‘#Roma Belong’, available at https://www.statelessness.cu/romabelong.

64 “#LockedinLimbo’, available at http://www.lockedinlimbo.cu/.

65 “#StatelessKids’, available at https://statelesskids.cu/.

66 “StatelessJourneys’, available at https://statelessjourneys.org/.

67 European Network on Statelessness, ‘Solving Statelessness in Europe’, available at
https://www.statelessness.cu/sites/ www.statelessness.cu/files/attachments/resources/ ENS-Strategic-Plan-2019-
68 J. Al-Moushahidi, ‘New joint efforts towards ending statelessness in Sweden’, European Network on Statelessness (13
December 2019) available at:
https://www.statelessness.cu/blog/new-joint-efforts-towards-ending-statelessness-sweden.
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ELVIS BERISA

“Due to disintegration of Yugoslavia, thousands of Roma in
the Western Balkans are still bearing the costs of being
displaced by war in the late 1990s, as well as their children,
many of whom are born without a nationality, and are in a
legal limbo. The UN’s 2030 Agenda for Sustainable
Development states that a primary goal is “to leave no-one
behind”. | believe that it is time to start to combat anti-
gypsyism as the main cause of exclusion of Roma community
and the fact that a large number are stateless or at risk of
becoming stateless in Europe, especially in the Western
Balkans.”

Elvis Berisa was born in Podgorica, Montenegro and graduated
with a degree in Criminology from the Faculty of Law at the
University of Montenegro. He is the founder and CEO of Roma
youth organisation, Walk with us — ‘Phirenamenca’, human
rights activist, journalist and director of First Roma web portal
in Montenegro ‘RomaNet.” Being a member of Roma
community himself and speaking Romanes and Albanian gives
Elvis both access and understanding of the issues which often
tend to be hidden from the eye of an outsider. He is actively
working on combating anti-gypsyism in Montenegro, and with
others, is helping the Roma community to gain legal status,
especially those who are stateless or who are at risk of becoming
stateless. He has also attended national and international
conferences on statelessness in order to contribute by sharing his
experience and knowledge on this topic.

COUNTRY PROFILES

To complement the regional overview of the state of statelessness in Europe, the
following sections explore the situation at national level in greater detail, in five

countries

where

there are significant challenges and interesting recent

developments, in fulfilling the right to a nationality for all: Albania, Bulgaria,
Cyprus, the Netherlands and Spain.
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Albania

Albania has ratified both statelessness conventions and has a largely unproblematic
nationality law, yet it still has a significant population at risk of or experiencing
statelessness and it also lacks a statelessness determination mechanism.% Although
estimates vary, UNHCR recorded 4,160 stateless persons in Albania at the end of
2018. This figure refers to a census from 2011 and has been adjusted to reflect the
number of persons with undetermined nationality who had their nationality
confirmed in 2011-2018.70 The two major issues that Albania reportedly faces when
it comes to statelessness relate to access to nationality for children born abroad and
the risk of statelessness facing Albania’s Roma and Egyptian communities.”!

Nationality law in Albania combines jus soli and jus sanguinis and provides that every
child born (within Albania or abroad) of at least one Albanian citizen parent, as well
as every child born within Albania to lawfully resident non-Albanian parents, can
acquire Albanian citizenship. However, there are significant shortcomings in the
law’s implementation. The administrative and judicial procedures for accessing
citizenship are often costly and lengthy, especially when it comes to obtaining birth
registration. A joint report by UNHCR and Tirana Legal Aid Society found that
out of the 1,031 persons identified to be at risk of statelessness, 97% were children.??
Children born outside of Albanian territory especially struggle to have their
citizenship recognised.

Moreover, statelessness disproportionately affects Albania’s Roma and Egyptian
communities. These communities represent only 0.4-3.3% of the population, but
they constitute half of all cases of those at risk of, or experiencing, statelessness.’
Although statelessness exacerbates pre-existing discrimination, marginalisation and
barriers to accessing equal rights, it is difficult to disentangle lack of citizenship from
the wider structures of discrimination. Furthermore, it is difficult to measure full the
scope of the issue as stateless people are often legally invisible.7+

Positively, the Albanian government in 2017 acknowledged the Roma community
as a national minority.” The Egyptian community, on the contrary, to date has not

59 UNHCR, ‘Mapping of the population at risk of statelessness in Albania’ (May 2018), available at
http://www.un.org.al/sites/default/files/Mapping®200f%20the%20population®%20at%20risk%200f%20statele

ssness %20ENGLISH.PDF.

70 UNHCR, ‘Global Trends: Forced Displacement in 2018’.

71 Tirana Legal Aid Society, Institute on Statelessness and Inclusion et al., Joint Submission to the Human Rights
Council at the 33rd Session of the Universal Periodic Review: Albania’ (4 October 2018), available at
https://files.institutesi.org/UPR33 Albania.pdf.

72 UNHCR, ‘Mapping of the population at risk of statelessness in Albania’ (May 2018), available at
http://www.un.org.al/sites/default/files/ Mapping%200f%20the%20population%20at%20risk%200{%20statele

ssness %20ENGLISH.PDF.

73 Ibid.

7+ ERRC, ‘Roma Belong: Statelessness, discrimination and marginalisation of Roma in Albania’ (February 2018),
available at

http://www.errc.org/uploads/upload en/file/4993 file3 roma-belong-albania-english-language.pdf.

75 Ibid.
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been acknowledged as such.’6 Furthermore, in October 2018, the parliament
accepted amendments which serve to remove barriers from the birth registration
procedure.”’ Albania made several pledges on the occasion of the UNHCR High-
Level Segment on statelessness in 2019, including to fully implement the
amendments passed in 2018 and to further align the nationality law with the 1961
Convention standards as well as to adopt a statelessness determination procedure

by 2020.78

Bulgaria

UNHCR reported that there were 92 stateless persons in Bulgaria at the end of
2018, although these statistics may not be reliable or complete because the issue
has never been comprehensively mapped in the country and government sources
may be underreporting the numbers because country of origin and nationality are
sometimes conflated in practice by officials.80 Importantly, in December 2016,
Bulgaria introduced a statelessness determination procedure (SDP), outlined in the
Law on Foreign Nationals in the Republic of Bulgaria (3axon 3a uyxnerunure B
Penrybuuxa bearapms). In April 2019, Bulgaria further amended its statelessness law
to provide for the right to a continuous residence permit (for a renewable period of
up-to one year) for holders of stateless status. However, stateless persons with a
continuous residence permit are not given access to the labour market and cannot
sign a labour contract; moreover, they are outside the scope of the health insurance
system and are therefore not covered by the National Health Insurance fund.

There is no time limit for access to the SDP, no fee, the right to an interview and an
appeal, free legal aid which is provided by NGOs, and cooperation between asylum
and SDP decision-makers. However, Bulgarian civil society has raised serious
concerns about remaining shortcomings. An application can only be made in
Bulgarian, and the burden of proof - which is higher than in asylum procedures -
lies with the applicant. Decisions are given in writing within six months, and
although reasons are usually stated, there have been cases of 'silent rejections' where
no acknowledgement or extension is communicated within the timeframe.
Moreover, there is no protection during the SDP so applicants have no access to
basic services and may be detained during the procedure. There have also been

76 Minority Rights Group International, ‘Egyptians’, available at
https://minorityrights.org/minorities/egyptians/.

77UNHCR, ‘Coalition efforts lead to the adoption of legal amendments to civil status law by the Parliament of
Albania’, available at https://www.unhcr.org/ibelong/parliament-of-albania-adopts-legal-amendments-to-civil-
status-law/.

78 UNHCR, Results of the High-Level Segment on Statelessness — Albania (2019) available at:
https://www.unhcr.org/ibelong/results-of-the-high-level-segment-on-statelessness/.

79 UNHCR, ‘Global Trends: Forced Displacement in 2018’.

80 European Network on Statelessness, ‘Statelessness Index: Bulgaria — Statelessness population data’ available at:
https://index.statelessness.eu/country/bulgaria.
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cases of the competent authorities issuing return orders to irregularly residing
stateless persons when they apply for stateless status.

Bulgaria also has relatively strong safeguards in its nationality law to prevent
childhood statelessness: children born on the territory automatically acquire
Bulgarian nationality if they would otherwise be stateless, and children born to
Bulgarian parents abroad (and foundlings) also acquire citizenship at birth
automatically. However, in the case of adoption of a foreign child by Bulgarian
nationals, there is a potential risk of statelessness, as the child does not automatically
acquire Bulgarian nationality but must apply for nationality before the age of 18.8!

Cyprus

Cyprus (RoC) is not party to either Statelessness Convention and has a very weak
legal framework for protecting stateless persons. There are also problems with the
fulfilment of the right to a nationality in Cyprus: while children born to two RoC
parents acquire nationality automatically, whether born within the country or
abroad, there is no safeguard to prevent children being born stateless in Cyprus, nor
to grant citizenship to foundlings.82 Where a child is born in Cyprus to parents of
mixed marriages — to one Cypriot and one non-Cypriot — if one parent entered or
stayed in the country illegally, the child will not be granted nationality.83

People born in the Turkish Republic of Northern Cyprus (TRINC) experience
particular difficulties accessing citizenship, as a result of the conflict over this part of
the island. Everyone who enters the island on the north side is considered by RoC
to have entered the country illegally.8* Although many have “TRINC nationality’,
the TRINC is not an internationally recognised state and so their nationality is not
valid from an international legal perspective, nor from the RoC’s perspective.
Children of one Turkish parent and one ‘original Cypriot’ parent®> are denied
citizenship upon application, and grandchildren who have one Turkish grandparent
and three Cypriot grandparents can also not acquire nationality.8¢ Officially, these
people are not ‘denied’ citizenship by the ministry of interior; rather, their

81 For a full overview of the state of statelessness in Bulgaria, see European Network on Statelessness and
Foundation for Access to Rights, ‘Country briefing: Bulgaria’ part of the Statelessness Index (November 2019)
available at:
https://index.statelessness.cu/sites/statelessindex.eu/files/Index%20Country%20Briefing%20Bulgaria 2019 E
N%_20reformatted.pdf.

82 European Network on Statelessness, ‘Cyprus’, available at https://index.statelessness.eu/country/cyprus.
831967 Republic of Cyprus Citizenship Law (updated in 2000), articles 3(1) and 2(a).

84 Cyprus visa, available at http://www.cyprusvisa.cu/cyprus-admission-restrictions.html; Cyprus embassy,
‘Entry regulations for Cyprus’, available at
https://cyprusembassy.fi/main/filemanager/EntryregulationsCyprus.pdf.

85 Referring to anyone who was a RoC national before 1974.
86 M.J. Hopman, A.E. Borne, C. Bruchi, R. Nys, F. Pircher & N. Trip, ‘Deleted off the map: The child’s right to
nationality in the Turkish Republic of North Cyprus’ (2018) available at: http://kinderrechtenonderzoek.nl/wp-

content/uploads/2018/10/1784-Universiteit-Maastricht-Rapport-Noord-Cyprus-UK WEB-spread.pdf.
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applications are marked as ‘pending’, some for up to 14 years.8” Exceptions are also
made based on gender - if the child was born between 1960 and 1999, only the
Cypriot father, not the mother, can pass on nationality.8® Although it is difficult to
estimate how many people are affected by these difficulties, estimates suggest
between 15,000-25,000 people.8?

Exacerbating the challenges around acquisition of nationality highlighted above, are
gaps relating to statelessness status determination and birth registration. The RoC
does not have a statelessness determination procedure in place, and this can result
in the exclusion and denial of rights, particularly to migrants and failed asylum
seekers, who nonetheless are stateless.9% Moreover, there are problematic birth
registration practices, which further heighten the risk of statelessness. In particular,
“undocumented parents, including stateless people, may face difficulties registering
births in practice as there have been cases where they were asked to present
passports or other documentation as a condition for registration, and they may fear
being detected as irregular residents”, a problem which has raised complaints
before the Children’s Commissioner.9!

The Netherlands

In 2019, the National Statistics Bureau (CBS) reported that around 55,000 people
residing in the Netherlands experience nationality problems, with just under 13,000
registered as stateless and the rest with an ‘unknown nationality’.92 This is in stark
contrast with the 1,951 stateless persons reported by UNHCR, and reveals the true
scale of the issue.9

87 Ibid.

88 The law was changed in 2000 to align national legislation with EU standards, as part of the process of Cyprus
joining the EU.

89 In a PRIO research report, it is estimated that of the “TRNC citizen population”, 12,000-15,000 are of mixed
parentage (one Cypriot parent). See M. Hatay (2017), p. 32. Taking into account that the issue not only concerns
children of mixed parents (here based on birth place), but also the grandchildren of these couples, we estimate
that the number of people not able to pass on their nationality is in fact higher. Another factor is that elsewhere it
is estimated that there are 17,000 mixed marriages in northern Cyprus. See for example ‘Cyprus denies ID cards
for children of mixed marriages with Turks® Tornos News (30 November 2017), available at
http://www.tornosnews.gr/en/greck-news/politics/285 19-cyprus-denies-id-cards-for-children-of-mixed-

marriages-with-turks.html.
90 Institute on Statelessness and Inclusion and Research Team from Maastricht University, Joint Submission to

the Human Rights Council at the 32nd Session of the Universal Periodic Review’ (12 July 2018), available at
https://files.institutesi.org/UPR32 Cyprus.pdf.

91 European Network on Statelessness, ‘Statelessness Index: Cyprus — Prevention and Reduction’ available at:
https://index.statelessness.cu/country/cyprus.

92 P. Vissers, ‘Municipalities no longer want to wait for legislation and will help people without a passport
themselves’ Trouw (June 8 2019), available at https://www.trouw.nl/nicuws/gemeenten-willen-niet-langer-
wachten-op-wetgeving-en-gaan-mensen-zonder-paspoort-zelf-

helpen~b45cb795b/?mc_cid=24df302¢1c&me _cid=52b81a63d2.
93 Institute on Statelessness and Inclusion, ‘Statelessness in Numbers: 2019 (July 2019), available at
https://files.institutesi.org/IST statistics analysis 2019.pdf?mc cid=24df302¢lc&mc eid=52b81a63d2.
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The large number of people with ‘unknown nationality’ is the result of the lack of a
statelessness determination procedure. In 2014, the Dutch government announced
its intention to address the gapsin domestic law and policy, but the draft bill
published in 2016 was heavily criticised for falling short of international standards.%*
The legislative process has since stalled, but other avenues are being explored, with
a number of Dutch cities announcing their intention to better identify and assist
stateless residents.9 None of these (proposed) initiatives addresses the problem of
lack of access to residence status for stateless migrants who do not qualify for any
other immigration status or procedure and they remain in limbo with a significant
risk of lengthy and arbitrary detention. Stateless children born in the Netherlands
are also not always able to claim their right to a nationality because the law currently
excludes children without a lawful residence status from using the special procedure
that provides access to Dutch nationality and in practice even stateless children who
meet the residence criteria may not be able to gain citizenship because they have
not been officially recognised as stateless (but are registered as having an ‘unknown
nationality’ instead).9

Since 2010, there has been a gradual expansion of the powers to revoke nationality
under the Dutch Nationality Act (DNA), with new grounds added in 2010, 2016
and 2017. The most recent of these allows for the revocation of nationality without
the need for a criminal conviction, if a person voluntarily enters the foreign military
service of a State involved in hostilities against the Netherlands (article 14(3)) or joins
an organisation that is listed as constituting a threat to national security (article
14(4)).98 Between December 2017 and March 2019, the nationality of 13 persons

was revoked.? In two cases, the revocation was reversed because it violated

94 Rijksoverheid, ‘Letter to Parliament with the Cabinet's first reaction to the ACVZ's recommendation on
statelessness’ [Dutch], available at
https://www.rijksoverheid.nl/documenten/kamerstukken/2014/09/11/eerste-reactie-van-het-kabinet-op-het-
advies-van-de-acvz-inzake-staatloosheid; Overheid, ‘Statute Statelessness Procedure’ [Dutch], available at:
https://index.statelessness.cu/sites/statelessindex.cu/files/ INDEX-

Country Briefing Netherlands ENG update%20July%202019 0.pdf.
https://www.internetconsultatie.nl/staatloosheid/details?mc _cid=24df302e¢lc&mc eid=52b81a63d2.

9 P. Vissers, ‘Municipalities no longer want to wait for legislation and will help people without a passport
themselves’ [Dutch] Trouw (June 8 2019), available at https://www.trouw.nl/nicuws/gemeenten-willen-niet-

langer-wachten-op-wetgeving-en-gaan-mensen-zonder-paspoort-zelf-

helpen~b45cb795b/?me cid=24df302elc&mc eid=52b81a63d2.

9 European Network on Statelessness and ASKV Refugee Support, Country briefing: The Netherlands’ part of
the Statelessness Index (July 2019) available at

97 Netherlands Institute for Human Rights, ‘Report To the 84th session of the Committee on the Rights of the
Child pre-sessional working group for adoption of the list of issues prior to reporting for the Kingdom of The
Netherlands’ (June 2019) available at: https://publicaties.mensenrechten.nl/file/16566¢ce4-c146-467¢-bcla-
1764d233752f.pdf.

9 Overheid, ‘National Act of 10 February 2017, amending the National Act on Dutch Nationality in connection
with the withdrawal of Dutch nationality in the interest of national security’ [Dutch} (2017), available at
https://zoek.officielebekendmakingen.nl/stb-2017-52.html.

9 National Coordinator of Counterterrorism and Security, ‘Report Integrated Approach Terrorism’ [Dutch}
(2019), p.11.
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procedural due process standards (namely non-retroactivity),!0® which led to a
further five cases of reinstatement of nationality for individuals in similar
circumstances. In July 2019, the Minister for Security and Justice reported that
although an estimated 100 dual nationals may fall within the scope of article 14(4)
DNA and could be subject to revocation of nationality, evidential issues mean it is
unlikely that the Netherlands will proceed to deprivation of nationality in many
more cases.!0!

Only dual nationals may be subject to deprivation of nationality under the
aforementioned provisions. The UN Special Rapporteur on Racism, Tendayi
Achiume, has raised concerns that this policy discriminates between mono and dual
citizens, and disproportionately affects dual nationals of “non-Western origin” — in
particular Dutch-Moroccan and Dutch-Turkish dual nationals.!02

Spain

According to UNHCR, there were 2,455 stateless persons in Spain at the end of
2018.193 Spain is a party to both Statelessness Conventions,!0¢ as well as numerous
human rights treaties that contain provisions pertaining to statelessness.!05
According to Spain’s Constitution, “validly concluded international treaties once
officially published in Spain, shall be part of the internal legal system”,!96 meaning
that these are incorporated into national law without the need to implement
separate legislation. However, Spain has not acceded to the European Convention
on Nationality and the Council of Europe Convention on the avoidance of
statelessness in relation to State succession, despite various recommendations to do
$0.107

100 B . State Secretary of Justice and Security (2019), Ruling 201806104/ 1/V6; L v. State Secretary of Justice and Security
(2019), Ruling 201806107/1/V6.

101 Rijksoverheid, ‘Letter to Parliament on the implementation of the motion on the withdrawal of Dutch
nationality’ [Dutch] (2019), available at
https://www.rijksoverheid.nl/documenten/kamerstukken/2019/07/15/tk-uitvoering-motie-laan-geselschap-en-

van-toorenburg-over-de-intrekken-van-het-nederlanderschap.

102 UN, ‘Amicus Brief’ (23 October 2018), available at:
https://www.ohchr.org/Documents/Issues/Racism/SR/Amicus/DutchImmigration Amicus.pdf. See also the

HRC-CCPR in CCPR/C/NLD/QPR/5, para. 10.

103 UNHCR, ‘Global Trends: Forced Displacement in 2018’, available at
https://www.unhcr.org/statistics/unhcrstats/5d08d7ee7/unhcr-global-trends-2018.html.

104 Spain recently acceded to the 1961 Convention in September 2018.

105 Such as the International Covenant on Civil and Political Rights, the International Convention on the
Elimination of All Forms of Racial Discrimination, the Convention on the Elimination of All Forms of
Discrimination against Women, and the Convention on the Rights of Persons with Disabilities.

106 Spanish Constitution (1978), available at: http://cort.as/4DR].

107 See Institute on Statelessness and Inclusion, ‘Analysis of the Committee’s recommendations on the right to a
nationality, statelessness and birth registration’, Committee on the Rights of the Child 77th Session, (15 January -
2 February 2018), available at: http://www.statelessnessandhumanrights.org/assets/files/crcanalysis 77.pdf.



https://www.rijksoverheid.nl/documenten/kamerstukken/2019/07/15/tk-uitvoering-motie-laan-geselschap-en-van-toorenburg-over-de-intrekken-van-het-nederlanderschap

STATELESSNESS IN EUROPE

Spain’s nationality law incorporates mainly jus sanguinis provisions, but it also offers
access to citizenship via jus soli where there is a risk of statelessness — for example in
the case of children of stateless parents or parents who cannot pass on their
nationality and for foundlings. Spain mandates that all births on the territory must
be registered, which protect the child’s right to a nationality and acts as a safeguard
against childhood statelessness. However, despite the relatively strong protections
against statelessness in the citizenship regime, stateless persons are still not granted
access to facilitated naturalisation, in contrast with refugees,' meaning that
naturalisation can only happen after 10 years and involves a compulsory language
and civic test, as prescribed by Law 19/2015.199 Moreover, in February 2019, Spain
announced that it would reject registration of babies born to surrogate mothers in
Ukraine, putting children born from such arrangements at risk of statelessness.!10

Spain has a dedicated statelessness determination procedure, but it contains various
bureaucratic obstacles, and does not protect the person from detention during the
process. There are also no procedures in place that prevent stateless persons from
being detained for removal, and statelessness is not taken into consideration when
assessing vulnerabilities.!!'! The majority of applicants for statelessness status are
Sahrawis — persons of West Saharan origin — who were previously living in refugee
camps in Tindouf, Algeria.!’? Since 2013, when Spain recognised a person of
Sahrawi origin as stateless for the first time,!!? Spain has recognised the statelessness
status of an increasing number of individuals. In 2016, the Asylum and Refugee
Office decided on 2,151 applications for statelessness protection status, with 1,871
positive outcomes and 280 rejections.

The numbers were lower in 2017 and 2018, with 691 decisions (585 positive) and
932 decisions (859 positive) respectively — the recognition remaining high at between
87-92% of applicants.!14

108 Report of the Working Group of Experts on People of African Descent on its mission to Spain’ (2018),
A/HRC/39/69/Add.2, para 67.

109 F. Pasetti, “The politics and policies of citizenship in Italy and Spain, an ideational account’ Journal of Ethnic and
Migration Studies (2018), available at https://doi.org/10.1080/1369183X.2019.1611422.

110 M. R. Martinez, ‘Spain to reject registration of babies born to surrogate mothers in Spain’ EuroNews (20
February 2019), available at https://www.curonews.com/2019/02/20/spain-to-reject-registration-of-babies-
born-to-surrogate-mothers-in-ukraine.

11 See further Fundacién CEPAIM, European Network on Statelessness and Institute on Statelessness and
Inclusion, Joint Submission to the Human Rights Council at the 35th Session of the Universal Periodic Review:
Spain’ (July 2019), available at https://files.institutesi.org/UPR35 Spain.pdf.

112V, Cherednichenko, ‘A ray of hope for stateless Sahrawis in Spain?’ European Network on Statelessness (22 October
2013), available at https://www.statelessness.cu/blog/ray-hope-stateless-sahrawis-spain-1.

113 “‘Spain recognises statelessness claims of two individuals from Western Sahara’, Citizenship Rights in Africa
Initiative (1 January 2014), available at http://citizenshiprightsafrica.org/spain-recognises-statelessness-claims-of-
two-individuals-from-western-sahara/.

114 All figures from Ministerio del Interior. Asilo en cifias, available at: http://www.interior.gob.es/web/archivos-y-
documentacion/documentacion-y-publicaciones/publicaciones-descargables/extranjeria-y-asilo/asilo-en-cifras.
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STATELESSNESS
IN THE MIDDLE EAST
AND NORTH AFRICA (MENA)

OVERVIEW OF STATELESSNESS IN THE REGION

Statelessness is an extremely prevalent issue across the Middle East and North Africa
(MENA). UNHCR’s 2018 statistics indicate that there are 370,761 recorded
stateless persons in the region — a decrease of only around 3,500 from previous
years.! However, statelessness is poorly mapped, and no reliable figures are available
for the stateless populations in the majority of countries, even though it is well known
that many of these states have significant stateless populations. This is partly due to
the diversity of the groups affected and the underlying causes, as well as the high
political sensitivity of questions of demography and citizenship in many countries.
The figures that do exist, such as those collated by UNHCR, present a significantly
lower estimate of what is likely to be the actual size of the stateless population in the
region. Palestinians under UNRWA mandate? and stateless refugees in general are
not included in UNHCR'’s global data on statelessness.? This means that large
populations who are affected by statelessness are not accounted for in these statistics.
Moreover, conflict and instability have spread across the region over the last few
years, displacing millions of persons and creating new risks for the emergence of
statelessness.

Among the groups affected by statelessness in the region are: Kurds in Syria, Iraq
and in smaller numbers in Lebanon; Bidoon (or Bidun, literally, without nationality
or bedun jinsiya) in Kuwait, Saudi Arabia, the UAE and Iraq; Palestinians displaced
throughout the region, whose opportunities to naturalise in the host states are
extremely limited; Rohingya who have settled in the MENA, in particular in Saudi
Arabia; and other communities that have either been denied or stripped of
citizenship in countries across the region such as Lebanon and Qatar.

' UN High Commissioner for Refugees (UNHCR), ‘Global Trends, Forced Displacement in 2018’ (2018),
available at https://www.unhcr.org/5d08d7ce7.pdf. In 2015, the number was 374,237.

2 UNHCR Statistical online population database, ‘General Notes’ (2013), available at
www.unhcr.org/uk/statistics/unhcrstats/4a01417d6/unhcr-statistical-online-population-database-general-
notes.html.

3 For a detailed analysis of the challenges and gaps related to statistical reporting on statelessness in the world, see
Institute on Statelessness and Inclusion, “The World’s Stateless’ (2014), available at
http://www.institutesi.ore/worldsstateless.pdf.
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Various historical factors have contributed to the prevalence of statelessness in the
region today. Many stateless persons can trace their statelessness back to the
formation of states, which mostly occurred with the dissolution of the Ottoman
Empire and, later, the end of colonisation. When the borders were (re)drawn, the
new states were faced with the task of defining who their citizens were. In Kuwait
for example — which has a reported stateless population of 92,00 persons* although
other sources estimate the number as many as 130,000° — the genesis of statelessness
was the failure to comprehensively identify and register all persons who should have
been recognised as citizens during the post-colonial period of state formation.6 The
government now wholly classes this community as ‘illegal residents’ and has
imposed severe restrictions on rights and access to services since the mid-1980s.7
Similarly, in Lebanon, a census that took place in the 1930s after the establishment
of the state ‘locked in’ those who were entitled to nationality (and the delicate
religious balance of the state), and left others out.? Since the Kuwaiti and Lebanese
citizenship systems, like those of the other countries in the region, are based on jus
sanguinis, statelessness 1s an intergenerational problem that today also affects the
children, grandchildren and great-grandchildren of those who historically were
denied nationality.

Flawed and discriminatory nationality laws also create new cases of statelessness and
prolong protracted ones across the region. MENA is the region with the highest
concentration of gender discriminatory nationality laws, with roughly half of the 25
countries that deny women equal rights to pass nationality to their children located
in the region.? In Qatar, for example, the law does not allow mothers to confer
nationality to their children, without exception, even if this would result in
statelessness. Discrimination based on religion, race, and disability is also prevalent

+ UNHCIR, ‘Global Trends, Forced Displacement in 2018° — Table 7 (2018), available at
https://www.unhcr.org/5d08d7ee7.pdf.

> Human Rights Council, Written statement submitted by Conseil International pour le soutien a des procés
équitables et aux Droits de I'Homme, (19 February 2019) A/HRC/40/NGO/132, available at
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G19/044/06/PDF/G1904406.pdf?OpenElement.

6 For more information on this population see Human Rights Watch, ‘Prisoners of the Past, Kuwaiti Bidoon and
the Burden of Statelessness’ (2011) available at https://www.hrw.org/report/2011/06/13/prisoners-
past/kuwaiti-bidun-and-burden-statelessness; and Amnesty International, “The Withouts of Kuwait’ (2013),
available at https://www.amnesty.org/en/documents/MDE17/001/2013/en/

7 MENA Rights Group and Institute on Statelessness and Inclusion, ‘Report submitted to the United Nations
Human

Rights Council in the context of the third periodic review of Kuwait’ (July 2019) available at
https://files.institutesi.org/UPR35 Kuwait.pdf.

8 Frontiers Ruwad Association, ‘Statelessness in Lebanon: Submission in view of Lebanon’s Second Periodic
Review by the Human Rights Council’ (March 2015) available at
https://frontiersruwad.files.wordpress.com/2015/03/upr-lebanon-2015 _frontiers-association-submission-on-
statelessness f.pdf.

9 See UNHCR, ‘Background Note on Gender Equality, Nationality Laws and Statelessness’ (2019), available at
https://www.refworld.org/pdfid/5c8120847.pdf.
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in the nationality legislation of various countries across the region.!0 Even countries
such as Lebanon and Syria, which have safeguards to protect children from being
born stateless on their territories, rarely implement these safeguards.!! These
problems are exacerbated by challenges relating to civil registration that leave many
children without proof of where they were born and of parentage. Children born
out of wedlock, for example, are often not legally recognised, and in most countries
in the region valid marriage certificates are required to register the births of
children.!? Migrant and refugee parents also face particular difficulties in registering
births, which may put their children at risk of statelessness.!3

These discriminatory nationality laws and challenging civil registration practices are
of particular problem given the recent upsurge of conflict in the region. Forced
migration has been and remains a fundamental cause of statelessness. Historically,
due to the upheaval of hundreds of thousands of Palestinians in the wake of the
establishment of Israel, millions of Palestinians remain stateless today. Neighbouring
countries do not grant citizenship to Palestinians, and therefore many live in an
intergenerational and protracted state of statelessness. The ongoing conflicts in
Yemen and Syria have meant that refugees fleeing into neighbouring countries are
at risk of statelessness, given the difficulty of accessing documents. Children born to
refugees are particularly at risk, as birth registration rates are low. Since only fathers
can confer their citizenship in many countries, under certain conditions, an absent
father precludes registration and may leave a child stateless. Moreover,
displacement or forced migration means that countries are directly confronted with
the problem of statelessness, even if this previously was not a significant issue within
their territory.

The region has also witnessed many cases of arbitrary deprivation of nationality by
states. Mauritania, Iraq, and Syria are three countries in the region that in recent
history have arbitrarily deprived large numbers of persons their nationality due to
race and ethnicity.!* More recently, there has been a rise in the deprivation of
nationality of individuals in the Gulf region, where nationality is being used as a tool

10 Z. Albarazi, ‘Regional Report on Citizenship: The Middle East and North Africa (MENA)’ Global Citizenship
Observatory (2017) available at
https://cadmus.eui.cu/bitstream/handle/1814/50046/RSCAS GLOBALCIT Comp 2017 03.pdf.

1 Ibid.
12 B. Fisher, ‘Why Non-Marital Children in the MENA Region Face a Risk of Statelessness’ Harvard Human Rights
Journal (2015) available at https://harvardhrj.com/2015/01/why-non-marital-children-in-the-mena-region-face-

a-risk-of-statelessness/.

13 See, for instance, B. Manby, ‘Preventing Statelessness among Migrants and Refugees: Birth Registration and
Consular Assistance in Egypt and Morocco’ LSE Middle East Centre Paper Series 27 (June 2019) available at
http://eprints.lse.ac.uk/101091/26/PreventingStatelessnessAmongMigrants.pdf.

14 7. Albarazi, ‘Stateless Syrians’ (2013), available at

https://papers.ssrn.com/sol3/papers.cfm?abstract id=2269700; Open Society Foundations, ‘We Are
Mauritanians’ (2009), available at https://www.opensocietyfoundations.org/multimedia/we-are-mauritanians;
Refugees International, “The Failli Kurds of Iraq’ (2010), available at http://reliefweb.int/report/iraq/faili-
kurds-iraq-thirty-years-without-nationality.
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of political control and to exclude persons from membership.!> For example, in
April 2019, Bahrain sentenced 139 people to prison, with 138 of those having their
citizenship revoked.!6 Furthermore, in the majority of countries across the region,
nationality disputes are not considered to fall under the jurisdiction of national
courts, and therefore any arbitrary denial or deprivation cannot be legally
challenged.

Palestinians and statelessness

The term “Palestinian” describes people who share a common
heritage and attachment to “Palestine”, but who are now
dispersed across different countries and territories in the MENA
region and around the world. Not all Palestinians are similarly
situated in terms of their legal status, including citizenship. The
large-scale displacement of Palestinians, at various times, means
that their legal status and enjoyment of nationality is affected by
the policy of different host countries. Historically, from 1919 to
1948, all persons who legally resided, were registered, born, or
naturalised in Palestine under the British Mandate were
considered to be British Protected Persons and held British
Palestine passports. The UN Partition Plan for Palestine of 1947
(General Assembly Resolution 181), sought to regulate future
citizenship in the proposed Jewish and Arab states. However,
when Britain withdrew from the territories of Historic Palestine
on 15 May 1948, in effect the question of establishment of
nationality was left to the new successor state, Israel. Some
Palestinians gained Israeli citizenship but, especially in light of
the rejection of the Partition Plan and the mass displacement
that accompanied the 1948 conflict (and later the 1967
hostilities), the majority did not. Today, the question of the
nationality or statelessness of Palestinians is inextricably linked
to the larger issue of Palestinian statehood!” and of a Palestinian

15 For discussion on using the political usage of citizenship in the region see Z. Albarazi and J. Tucker,
‘Citizenship as a Political Tool: the recent turmoil in the MENA and the creation and resolution of statelessness’
in T. Bloom, K. Tonkiss, P. Cole, Understanding Statelessness (2017).

16 ‘Bahrain revokes citizenship of 138 people after mass trial’ BBC News (16 April 2019), available at
https://www.bbc.com/news/world-middle-east-47947036.

171In 2011, Palestine was admitted to UNESCO and in November 2012, the UN General Assembly passed a
resolution which accorded Palestine the status of “non-member observer state” of the United Nations. In 2014,
Palestine acceded to numerous multilateral treaties which are open to accession by States, including treaties
relating to diplomatic and consular relations. A majority of the world’s governments had recognised Palestine as a
state prior to these latest developments and at the time of writing Palestine enjoyed bilateral recognition from 137
States. See https://palestineun.org/about-palestine/diplomatic-relations/.
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nationality policy,!® neither of which are straightforward. Access
to nationality in countries in the region that host Palestinian
refugees is highly restricted as a result of a policy aimed at
preserving their ‘right to return’.!® The implication of the 1965
“Gasablanca Protocol”, in particular, is to deny Palestinians
naturalization — allowing access to rights and services as well as
the issuance of Refugee Travel Documents as a way to facilitate
travel, without conferring citizenship.20 Given that countries in
the MENA region grant nationality via jus saguinis (parental
decent, often only from a father who is a national), Palestinians
also cannot access nationality at birth even if they are the second
or third generation born in the host country. In the absence of a
Palestinian nationality law and without access to nationality in
the other countries in the region, it is likely that the majority of
Palestinians would technically meet the definition of a stateless
person under article 1 of the 1954 Convention relating to the
Status of Stateless Persons.

Many Palestinians — specifically ‘Palestine Refugees” and 1967
Palestinian ‘displaced persons’ — fall under the mandate of the
United Nations Relief and Works Agency for Palestinian
Refugees in the Near East (UNRWA), which operates in
Lebanon, Jordan, Syria, the West Bank and the Gaza Strip.
UNRWA has estimated that over 5 million Palestinians qualify
for UNRWA services.2! So long as they are receiving protection
or assistance from UNRWA, Palestinians who are stateless for
the purposes of international law are nevertheless excluded from
the scope of the 1954 Convention (as well as the 1951 Refugee
Convention).22 However, this does not mean that they should
not be considered stateless for the purposes of the application of
other international norms, including under the 1961

18 The recognition of Palestine as a state has not yet translated into the resolution of issues regarding nationality.
There is currently no single authoritative source on the rules relating to acquisition or loss of Palestinian
nationality, nor is it clear which persons of Palestinian origin are deemed eligible to be recognised as nationals of
the state of Palestine.

19 In Jordan, a large number of Palestinians were naturalised — around 2 million persons — but this policy later
changed, reportedly due to a fear that the continued acceptance of Palestinians as Jordanian nationals may give
rise to the identification of Jordan as an alternative homeland for Palestinians (‘Jordan Queen’s Decree stirs
tempest’ Christian Science Monitor (17 December 2002), available at
https://www.globalpolicy.org/component/content/article/173-sovereign/30394.html.

20 League of Arab States, ‘Protocol for the Treatment of Palestinians in Arab States’ ("Casablanca Protocol") (11
September 1965), available at https://www.refworld.org/docid/460a2b252.html.

2L UNRWA, ‘Palestinian Refugees’, available at https://www.unrwa.org/palestine-refugees.

22 Article 1, paragraph 2(i) of the 1954 Convention relating to the Status of Stateless Persons.
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Convention on the Reduction of Statelessness.23 It should be
noted that Palestinians who are receiving assistance from
UNRWA, as well as Palestinians who are not in an UNRWA
area of operation but who are refugees for the purposes of
international law, are not included within UNHCR’s global data
on persons under its statelessness mandate. Nevertheless, the
UNHCR statelessness data for some countries may include
Palestinians who have been recognised or registered as stateless
in the population data of those countries.?* In recent years, the
question of the nationality or statelessness of Palestinians has
gained fresh attention as a result of the secondary displacement
of many Palestinians due to further conflicts in the region — most
notably from Iraq and later Syria. For example, in the European
migration and asylum context, the inconsistency of practices
relating to the identification and treatment of Palestinians as
stateless has been flagged as causing problems with respect to
protection procedures, naturalisation and the avoidance of
childhood statelessness.2>

REGIONAL STANDARDS AND INTERGOVERNMENTAL COMMITMENTS

There is a weak regional human rights framework in the MENA region. Both the
Arab Charter on Human Rights and the Covenant on the Rights of the Child in
Islam protect the right to a nationality.26 However, these are not binding
frameworks and there is no human rights mechanism or regional court to monitor
implementation or to hear individual complaints under these treaties. The League
of Arab states (LAS), a regional organisation of Arab states, has recently shown some
interest in statelessness-related issues, developing a ministerial declaration in 2018
to strengthen rights to legal identity, including nationality, family unity and birth

23 As is set out in UNHCR Guidelines no. 4 on the interpretation of articles 1-4 of the 1961 Statelessness
Convention: “The exclusion provisions set out in Article 1(2) of the 1954 Convention limil the scope of the obligations of States
under that Convention. They are not relevant, however, for determining the applicability of the 1961 Convention to particular
individuals”. The guidelines are available at https://www.refworld.org/docid/50d460c72.html.

24 See further Institute on Statelessness and Inclusion, The World’s Stateless — Chapter 3. VIII (2014) available at
https:/ /files.institutesi.org/worldsstateless.pdf.

25 See in particular European Network on Statelessness, Institute on Statelessness and Inclusion and ASKV
Refugee Support, ‘From Syria to Europe: Experiences of Stateless Kurds and Palestinian Refugees from Syria
Seeking Protection in Europe’ (2019) available at: https://statelessjourneys.org/wp-
content/uploads/2019/01/ENS-ISI-From Syria to Furope Jan-2019.pdf.

26 Article 24 of the Arab Charter on Human Rights (1994); Article 24 of the Covenant on the Rights of the Child
in Islam (2004).
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registration. The declaration also calls for gender equal nationality laws in all LAS
Member states, as well as children’s right to a legal identity.2?

However, substantive engagement and progress in the field of statelessness remains
low. There are also only two countries in the region that have acceded to both the
1954 and the 1961 Statelessness Conventions: Libya and Tunisia; while Algeria and
Israel are State parties to the 1954 Convention. The level of accessions in the region
has not changed for many years and with the majority of the States not having
ratified the 1951 Refugee Convention either, there has been little push or
expectation to encourage more accessions. Moreover, in UNHCR’s High-Level
Segment on Statelessness in October 2019, there was very little engagement by
MENA States, with only one country (Mauritania) making a pledge, which focused
on birth registration, refugee registration and accession to the 1961 Convention.

It is important to note that, despite slight variations from state to state, in general,
the rights of stateless persons are rarely protected in the region. There is not a single
country in the region that has a statelessness determination procedure, nor a specific
protection status for stateless persons. This means that stateless persons are treated
as non-nationals - often under immigration law, or ad hoc measures - which can
massively hinder the process of applying for documents.28 The lack of legal status,
and associated difficulty of applying for a legal status, means that a stateless person
will remain legally invisible and unable to access a host of various rights. Despite
this, the countries in the region have a reasonably high accession rate to human
rights conventions — all, for example, are parties to the CRC, the IGCPR and
CEDAW .29

Fighting for women’s equal nationality rights

Although the MENA region has the highest concentration of
gender discriminatory nationality laws, there has been some
recent progress on this issue. In 2018 alone, the following
developments were reported in the region: in Saudi Arabia, the
Shura Council approved the study of two proposals to amend
the nationality law to allow women to pass nationality to their
children;3 Morocco announced its intention to pass law reform

27 League of Arab States, ‘Arab Declaration on Belonging and Legal Identity’ (28 February 2018), available at
https://www.refworld.org/docid/